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st. FrRANCIs PrRAYER CENTER

1602 EAST CARPENTER RD.
FLINT, MICHIGAN 48505
PHONE: (313) 787-5330 ; -

December 15, 1992
Mr. Herb Tate

Environmental Equity’
EPA

401 M St. SW
wWashington, DC 20460

Dear Mr. Tate,

We turn to you with confidence that you can help us in our
desperate situation to stop the granting of Michigan DNR Permit #579-92

s for the Incinerator/Power Generating Station proposed by Genesee
T Limited Partnership at 5300 Energy Drive in Genesee Township, Michigan.

Enclosed is a letter to Mr. William Rosenberg that describes our
technical concerns with this incinerator and a few of the procedura:
concerns.

But we write to vou because this is a diabolical example of
blatant environmental racism and classism—another time people of color
and low income are targeted by the continuing rush for profit by our
corporations regardless of who is victimized by the pollution. We are
sure you are well aware of the higher percentage of poor and people of
color who bear the onus of this pollution while receiving much less
adequate health care.

One of the fundamental problems comes from the Incinerator/Plant
proposed for Genesee Towriship on the north side of Carpenter Road.
Directly across the street begins the City of Flint (south side of
Carpenter Road) where many, many poor and predominantly people of color
1ive, especially 2 low income housing complexes and 4 trailer parks
within 1/3 mile.

The hardship of attending the DNR hearing 65 miles away in Lansing
was much more a burden to the poor and people of color than for others.
when people disagreed with the project they were told by the DNR "you
just don’t understand the technology; if you did you would welcome the
project!” and “you’d better accept this because it’s going to fly” from
Mr. Shaw, a DNR engineer on the project. One woman who expressed fear
of the project was told by a DNR engineer on the Air Quality Control
Commission, Mr. Frank Ruswick, "I feel like we failed to make her
understand the technology and how safe it is.” This Afro—American woman
understands the technology perfectly well. This racist put down of her

intelligence was typical of the way all of us were treated who opposed
the project.
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Mr. Herb Tate
December 15, 1932

The only public information session that was held in Genesee
~Township was at Genesee High School five and one half miles away firom
the site. No buses run there, to this all white neighberhood.
Carpenter Road schoo! was not selected, that has a nice auditorium and
is a couple hundred yards from Energy Orive and is within walking
distance of our poor and peoplec of color.

We believe that our civil rights have been violated and that in
addition to any satisfaction we might see in the courts, your office
were created to rectify just_such injustices. We trust that you will
use your authority to prevent the issuing of permit #572-92 and to
prevent the further significant deterioration of our air quality on the
north end of Flint. Thank you for your prompt assistance.

Please find enclosed petitions with over 1600 signatures of people
_ from people in our area highly opposed to this project.

Sincerel ours









































G Van, UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460
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240 ppote® EXTERNAL CIVIL RIGHT COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

January 19, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail# 7015301000112675188 EPA File No. 01R-94-R5

Father Phil Schmitter
1832 Seymour Avenue
Flint, Michigan 48503

Dear Father Schmitter:

This letter is to advise you that the US Environmental Protection Agency’s (EPA) External Civil
Rights Compliance Office! (ECRCO) has completed its investigation of the above-referenced
Complaint (Genesee Complaint) and is resolving and closing? this case as of the date of this
letter. The Genesee Complaint was dated December 15, 1992, and filed by you on behalf of the
St. Francis Prayer Center (Complainants).® The Genesee Complaint was filed under Title VI of
the Civil Rights Act of 1964, as amended, 42 U.S.C. §§ 2000d et seq., (Title VI) and EPA’s
nondiscrimination regulations found at 40 C.F.R. Part 7.

EPA’s investigation focused on allegations of discrimination by the Michigan Department of
Natural Resources (MDNR) (later becoming the Michigan Department of Environmental
Quality’s (MDEQ))* and the Michigan Air Pollution Control Commission (MAPCC)? based on

! Formerly the Office of Civil Rights. To eliminate confusion, except where quoting another document, this letter
will use the Office’s current name, rather than its name at the time of any particular action or correspondence.

2 The preliminary finding is made pursuant to 40 C.F.R. §115(c)(1)(i). Given the age of the facts relied upon to
make this preliminary finding, EPA is not making recommendations pursuant to 40 C.F.R. §115(¢c)(1)(ii) which
triggers notification of the recipient of its right to engage in voluntary compliance negotiations under 40 C.F.R.
§115(c)(1)(iii). However, as explained in this letter, EPA will consider issues related to MDEQ’s current public
participation process within the context of the pending Flint Complaint (EPA File No. 17RD-16-R5) which raises
similar issues regarding public participation in the current day context. Therefore, this case, 01R-94-RS, is closed as
of the date of this letter and requires no further action.

3 Letter from Father Phil Schmitter and Sister Joanne Chiaverini, St. Francis Prayer Center, to Mr. Valdas Adamkus,
Regional Administrator, Region 5, US EPA (Dec. 15, 1992) enclosing letters dated Dec. 15, 1992, to Mr. Herb Tate,
Environmental Equity, US EPA and Mr. William Rosenberg, US EPA.

* To eliminate confusion, except where quoting another document, this letter will use the MDEQ’s current name,
rather than its name at the time of any particular action or correspondence.

3 In 1992, the MAPCC was made up of eight commissioners appointed by the Governor representing different state
agencies and public interests See MCL § 336.13 (1992). The MAPCC reviewed both MDEQ Air Quality Division
staff recommendations and public comment before approving or disapproving applications for all air permits with
significant public interest, including the GPS permit. MCL § 336.15 (1992).
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race related to granting of a permit to the Genesee Power Station (GPS) in Flint, Michigan under
the Clean Air Act (CAA).* The MAPCC and MDNR, were recipients of EPA financial
assistance at the time of the alleged discriminatory acts. The MDEQ has received, and continues
to receive, federal grants from EPA to run the Michigan Air Pollution Control Program, which
carries out the functions formerly delegated to the MAPCC and the MDNR. The CAA permit
function currently resides in the Air Quality Diviston of the MDEQ.

With this letter, EPA makes findings with respect to the original issues raised in this complaint
and closes EPA File No. 01R-94-R5. However, EPA also has additional and current serious
concerns, set forth below, that are being examined in the context of another ongoing EPA
investigation involving MDEQ. That investigation is focused on alleged discrimination by
MDEQ based on race, national origin, and disability’ in its administration of the Safe Drinking
Water Act of 1974 during the Flint drinking water crisis (EPA File No. 17RD-16-R5) (Flint
Complaint).

In this letter, EPA provides next steps regarding actions that EPA will expect MDEQ to take in
its resolution of the Flint Complaint, and which were previously conveyed to MDEQ, which
focus on: (1) improving MDEQ’s public pariicipation program to reduce the risk of future
disparate treatment; (2) improving MDEQ’s development and implementation of a foundational
non-discrimination program that establishes appropriate procedural safeguards while addressing
civil rights complaints as well as policies and procedures for ensuring access for persons with
disabilities and limited-English proficiency to MDEQ programs and activities; and (3) ensuring
that MDEQ has an appropriate process in place for addressing environmental complaints. In
addition, In this letter EPA makes specific recommendations to MDEQ regarding the GPS
facility.

Issues Investigated in EPA Case No. 01R-94-R5

EPA investigated the original issues raised in this complaint: whether the MDEQ and the
MAPCC discriminated against African Americans on the basis of race during the public
participation process related to the issuance of a Prevention of Significant Deterioration (PSD)
operating permit for GPS and the subsequent approval of the facility’s Wood Waste Procurement
and Management Plan; and whether the permitting of GPS had discriminatory health impacts on
African Americans.

In addition, as is EPA’s current practice, EPA reviewed MDEQ’s compliance with its
longstanding obligation to establish a foundational nondiscrimination program through
procedural safeguards required by EPA’s regulations implementing the federal non-
discrimination statutes,® as well as to ensure meaningful access to MDEQ programs and
activities for persons with disabilities and limited-English proficiency.

642 U.8.C. §7401 et seq.

7 Qection 304 of the Rehabilitation Act of 1973, as amended, 2% U.S.C §794 (Section 504), and EPA’s regulations at
40 C.F.R. Part 7 prohibit discrimination on the basis of disability in any programs or-activities receiving federal
financial assistance.

8 Title VI of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of 1973, the Age Discrimination Act
of 1975, Section 13 of Federal Water Pollution Control Act of 1972, and Title IX of the Education Amendments of
1972 {hereinafter referred to collectively as the federal non-discrimination statutes).
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Summary of Findings

Title VI provides that “[n}jo person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C,
§ 2000d. As implemented by EPA’s regulation, these prohibitions include intentional
discrimination as well as practices that have a discriminatory effect on the bases of race, color, or
national origin. See 40 C.F.R. §§7.35(a), 7.35(b).

As will be discussed in more detail below, EPA finds that the preponderance of evidence®
supports a finding of disctiminatory treatment of African Americans by MDEQ in the public
participation process for the GPS permit considered and issued from 1992 to 1994, In addition,
EPA has concerns that MDEQ’s current policies are insufficient to address the potential for
discrimination given the deficiencies in MDEQ’s public participation program and procedures.

With respect to the allegations of adverse disparate health effects raised in the original
complaint, EPA conducted four analyses to assess risk of health effects and did not find
sufficient evidence to establish adversity/harm with respect to health effects. Therefore, there is
insufficient evidence to support a prima facie case of adverse disparate impact.

In addition, during the course of its investigation, EPA determined that MDEQ had not been in
compliance with its longstanding obligation to establish procedural safeguards required by
EPA’s regulations implementing the federal non-discrimination statutes. For almost 30 years,
MDEQ failed to provide the foundational nondiscriminatory program as required by non-
discrimination regulations to: provide a continuing notice of non-discrimination;!? adopt
grievance procedures that assure the prompt and fair resolution of compiaints alleging violations
of the non-discrimination statutes and EPA’s implementing regulations''; and designate at least
one person to coordinate its efforts to comply with its obligations under the federal non-
discrimination statutes and EPA’s implementing regulations.'? The purpose of these regulatory
requirements is to ensure that recipients have established a program that will allow it to meet its
responsibilities under the Federal non-discrimination statutes. MDEQ also failed to have in
place policies and procedures to ensure that persons with disabilities and limited-English
proficiency have meaningful access to MDEQ programs and activities.

In its investigation, EPA reviewed materials provided by the Complainants and by MDEQ, as
well as other relevant material that was submitted to EPA or that EPA found through its
investigation. This information included: environmental impact reports, facility permits and
permit applications, monitoring reports, risk assessments, health studies, and materials from
litigation related to the GPS permit.

? A finding by EPA that a recipient of EPA financial assistance has violated Title VI and EPA’s implementing
regulations must be supported by a preponderance of the gvidence which means that the version of facts alleged is
more likely than not the correct version.

940 C.F.R. § 7.95 (a).

"40CF.R. §7.90.

1240 C.F.R. § 7.85(g).
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EPA’s investigation also included site visits, witness interviews with former MAPCC
Commissioners, comumunity residents, and MDEQ employees, and public participation records.
Moreover, EPA reviewed current public participation policies, guidance, and procedures
provided by MDEQ, as well as MDEQ’s policies for addressing discrimination and MDEQ's
public website,

Background

GPS is a 35 megawatt power plant located in Genesee Township, Michigan. It is permitted to
burn high quality wood-waste, natural gas, animal bedding, and tire derived fuel. Genesee
Township is a primarily rural township in north Genesee County that borders the City of Flint to
the south. The community closest to the GPS facility within the city of Flint was and continues
to be predominantly African American.'?

On June 8, 1992, Genesee Power Station Limited Partnership (GPSLP) applied to the Air Quality
Division of MDEQ for an Air Use Permit under the CAA to operate GPS.!* The first GPS
hearing was held at a Michigan Public Health Department building in Lansing on October 27,
1992.'5 MDEQ reported that it received significant comments and suggested the hearing be
postponed until the next meeting to allow staff time to review all the comments.'®

The MAPCC continued the GPS hearing on December 1, 1992.'7 During that time, MDEQ was
to resolve concerns MAPCC Commissioners raised during the October hearing; prepare a revised
air toxics analysis; and respond to public comment.'® The MAPCC also extended the public
comment period for an additional three weeks to allow the company time to work with the
community and the MDEQ to resolve concerns that had been raised.'®

MDEQ completed a revised draft permit on November 30, 1992.2% The second GPS hearing was
held in Lansing during an MAPCC meeting that started at @ am. At 12:40 a.m. on December 2,
1992, the MAPCC approved the permit authorizing the construction of GPS, but required a
Wood Waste Procurement and Monitoring Plan, and an Ash Testing Plan be submitted and
approved before trial operation of the facility.?!

In October 1993, EPA’s Environmental Appeals Board (EAB)*? upheld the validity of the GPS
permit, but asked the MDEQ to consider whether fuel cleaning (“the removal of wood painted or
treated with lead-bearing substances™) for the wood that would be burned in the facility

13 Brown Longitudinal Tract Database (LTDB) based on decennial census data, 2000 & 1990 as presented in the
U.S. Department of Housing and Urban Development’s AFFH Data and Mapping Tool.

14 Permit Application No. 579-92, MDNR AQD, June 8, 1992.

5 MAPCC Meeting Minutes, Lansing, Mich. (Oct. 27, 1992) at 1.

I8 Id., at 5.

7 1d., at 5. See also, Transcript of MAPCC Meeting, October 27, 1992, Lansing, Michigan, at 174.

'8 Transcript of MAPCC Meeting, October 27, 1992, Lansing, Michigan, at 174-79.

1* MAPCC Meeting Minutes, Lansing, Mich. (Oct. 27, 1992) at 7. The extended comment peried closed on
November 17, 1992, providing a total written comment period of 42 days.

26 Transcript of MAPCC Meeting, December 1, 1992, Part 1, Lansing, Michigan, at 12-13.

2 MAPCC Meeting Minutes, Lansing, Mich. (Dec. I, 1992) at 11.

22 Audio Tape Recording of MDNR Meeting, December 21, 1993, Tape | Side A, at 3:10-3:18.

1
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constituted the Best Available Control Technology (BACT) for lead emissions.”> On December
21, 1993, the MDEQ held a hearing to discuss fuel cleaning for the GPS facility.*

MDEQ determined that fuel cleaning was considered the BACT for lead emission®” and on
December 29, 1993, issued a modified permit to GPS.?® The modified permit required that GPS
ensure that lead-bearing substances would not be burned at the facility,*’

On October 20, 1994, MDEQ held a hearing to receive public comment on the proposed Wood
Waste Plan.?® This hearing was closed before all those signed up to provide comment were able
to provide their comments. > On December 22, 1994, MDEQ held a special hearing in order to
allow one of the commenters to make a presentation.*

On January 12, 1995, MDEQ issued a supplement to the permit requiring revisions,
clarifications, and modifications in the Wood Waste Plan.’!

Issue 1: Public Participation

The Complaint alleged that African Americans were treated in a discriminatory manner during
the public participation process for the GPS permit from 1992 to 1994. The Complainants
described a series of instances during the GPS hearings where African Americans were treated
less favorably than non-African Americans who were participating in MDEQ’s public
participation processes.

1. Lecgal Standard

EPA’s investigation was conducted under the authority of Title VI of the Civil Act of 1964, and
EPA’s nondiscrimination regulations (40 C.F.R. Part 7), consistent with EPA’s Case Resolution
Manual, and prior standard operating procedures addressing complaint investigation and
resolution. Title VI prohibits intentional discrimination on the basis of race, color, or national
origin. > EPA’s Title VI implementing regulations at 40 C.F.R. §7.35(a) state that a recipient
shall not on the basis of race, color, national origin provide a person any service, aid, or other
benefit that is different, or is provided differently from that provided to others under the program
or activity.

M id, at 3:18-3:40, See also In the Marter of Genesee Power Station, E.A.B., PSD Appeal Nos. 93-1 through 93-7
(Oct. 22, 1993) at 43.

* Audio Tape Recording of MDNR Meeting. December 21, 1993, Tape 1 Side A, at 0:20-3:140.

3 Letter from Russell Harding, Deputy Director, MDNR to “Interested Party”, Dec. 29, 1993 at 1-2.

%id,atl.

¥ 1d., at 1-2; See also Permit No. 579-92 for Genesee Power Station Lid. Partnership, Dec. 29, 1993 at 6-7.

% Transcript of Meeting, MDNR, AQD, Ociober 20, 1994, Flint, Michigan, at 2-3. See Interview with MDNR/AQD,
in Lansing, Mich. at 35 (Mar. 26, 1999},

» Audio Tape Recording of MDNR Meeting, December 22, 1994, Tape | Side A, at 1:50-2:20.

W pd, at 2:25-2:53.

3t Letter from Russell Harding, Deputy Director, MDNR to A. Sarkar, Jan. 12, 1995 at 1.2,

32 Bee Alexander v. Choate, 469 1.S. 287, 293 (1983), Guardians Ass'n. v. Civil Serv. Comm 'n, 463 U.S. 582
(1983).
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A claim of intentionat discrimination under Title VI alleges that a recipient intentionally treated
individuals differently or otherwise knowingly cause them harm because of their race, color, or
national origin. Intentional discrimination requires a showing that a “‘challenged action was
motivated by an intent to discriminate.” Evidence of “bad faith, ill will or any evil motive on
the part of the [recipient] is not necessary.>® Evidence in a disparate treatment case will
generally show that the recipient was not only aware of the complainant's protected status, but
that the recipient acted, at least in part, because of the complainant's protected status.>® Disparate
treatment cases can involve either “individual” or “class” discrimination (or both).

EPA will evaluate the “totality of the relevant facts” including direct, circumstantial, and
statistical evidence to determine whether intentional discrimination has occurred.?® For example,
evidence to be considered may include:
+ statements by decision makers,
» the historical background of the events in issue,
+ the sequence of events leading to the decision in issue,
» adeparture from standard procedure {(e. g., failure to consider factors normally
considered),
legislative or administrative history {e.g.. minutes of meetings),
+ the foreseeability of the consequences of the action,
+ ahistory of discriminatory or segregated conduct.?’

If a prima facie case of disparate treatment is established, the recipient then has the burden of
producing a legitimate, non-discriminatory reason for the chalienged policy or decision and the
different treatment.’® If the recipient articulates such a reason, EPA must then determine if there
1s evidence that the proffered reason is false, i.¢., that the nondiscriminatory reason or reasons or
the defendant gives for its actions are not the true reasons and are actually a pretext for
discriminatory intent.*

2. Analysis
EPA’s investigation of the public participation issue focused in part on the GPS public

involvement processes between 1992 and 1994. At the time of the GPS permit hearings,
Michigan was implementing the public participation requirements established under the Clean

3% Elsron, 997 F.2d at 1406.

3 Williams v. City of Dothan, 745 F.2d 1406, 1414 (1 1th Cir. 1984).

33 Congress has prohibited acts of intentional discrimination based on the protected bases identified in Section I,
These protections are statutory, not constitutional, and the analysis under the civil rights statutes at issue here may
differ from the different levels of protections the Equal Protection Clause provides to classifications based on sex;
disability; and race, color, and national origin.

3 See Washington v, Davis, 426 U.8, 229, 242 (1976).

37 See Arlington Heighis v. Metro. Hous. Redevelopment Corp., 429 U.S. 252 at 266-68 (1977) (evaluation of
intentional discrimination claim under the Fourteenth Amendment),

3% The recipient’s explanation of its legitimate reason(s) must be clear and reasonably specific, Not every proffered
reason will be tegally sufficient to rebut a prima facie case. See Texas Dep’t of Cmiy. Affairs v. Burdine, 450 U.S.
248, 254-35, 258 (1981}

¥ See Burdine, 450 U.S. at 255-56; Brooks v. Cty. Camm n of Jefferson Cty., 446 F.3d 1160, 1162-63 (1 Ith Cir.
2006).
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Air Act with regard to notice and comment. These requirements leave significant room for
discretion as to how the hearing process and other elements of public involvement are
implemented.

The MAPCC,* which ran the October and December 1992 GPS public hearings and issued the
imtial GPS operating permit, had no written or formalized operating procedures for conducting
its meetings, but instead exercised discretion in conducting meetings in accordance with a set of
practices established over time.*! MDEQ,* which took over the function of running permit
hearings when the MAPCC was disbanded, did not have any formal policies and procedures
goveglsling public hearings in place during 1993 and 1994 when the final GPS hearings were
heid.

EPA also reviewed a variety of documents related to facility permits, permit hearings, and permit
decisions. EPA was told that the MAPCC had developed a series of unwritten standard
operating procedures that it used to manage hearings.** To assist in its understanding of any
unwritten hearing procedures, EPA also reviewed recordings of MDEQ and MAPCC meetings
and permit hearings and it interviewed MAPCC Commissioners, MDEQ staff, the Complainants,
and others who were present at various meetings and hearings during the 1992-1994-time period.

As described below, decisions were made by both the MAPCC and MDEQ officials that resulted
in African Americans being treated differently and less favorably than Whites.

a. December 1, 1992 Hearing

On June 8, 1992, Genesee Power Station Limited Partnership (GPSLP) applied to the Air Quality
Division for an Air Use Permit under the CAA to operate GPS.** GPS was also required to
submit a Wood Waste Procurement and Monitoring Plan (Wood Waste Plan} before starting trial
operation of the facility to ensure that GPS only used wood waste fuel that complied with the

4 The MAPCC set an agenda for each meeting, including consideration of Administrative Rules packages, draft
permits (/. e., permit hearings), and consent orders, and had a regularly scheduled agenda item to give individuals
and organizations an opportunity to discuss items with the MAPCC that were not on the agenda. Letter from John
Fordell Leone, Assistant Attorney General, Environment, Natural Resources, and Agricutture Division, Michigan
Department of Attorney General, to Velveta Gelightly-Howell, Director, Office of Civil Rights, US EPA (Nov. 6,
2015).

41 See Interview with Former MAPCC Chairman at 2-4 (Mar, 26, 1999}, See alse Interview with Former MAPCC
Commissioner B (Mar. 30, 1999} (recalling no specific process for establishing the order of speakers).

2 In 1992, the Air Quality Division was located within the Michigan Department of Natural Resources (MDNR).
When the MAPCC was disbanded in 1993, the Air Quality Division took over the MAPCC functions,* 1n 1995, the
MDNR was split into two new departments, the DNR and the Michigan Department of Environmental Quality
(MDEQ), which became responsible for environmental permitting and enforcement. MDEQs current authority
incudes: “(b) 1ssue permits for the construction and operation of sources, procésses, and process equipment, subject
to enforceable emission limitations and standards and other conditions reasonably necessary to assure compliance
with all applicable requirements of this part, rules promulgated under this part, and the clean air act.” MCLS §
324.5503.

4 Letter from Todd B, Adams, Assistant Attorney General, Natural Resources Division, Department of Attorney
General, to Ann Goode, Director, Office of Civil Rights, US EPA, Response to Question 3 (July 28, 1999).

# See Interview with Fermer MAPCC Chairman (Mar. 26, 1999). See also Interview with Former MAPCC
Commissioner B {Mar. 30, 1999) (recalling no specific process for establishing the order of speakers).

# Permit Application No. 579-92, MDNR AQD, fune 8, 1992.
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requirements of the permit. The Wood Waste Plan was to go through a public comment process
before it could be approved.

On October 5, 1992, the draft GPS permit was made available to the public and a public
comment period was announced.*® The first GPS permit hearing was held on October 27, 1992
in Lansing. At the hearing, MDEQ reported that it had received significant conuments and
suggested the hearing be postponed until the next meeting to allow staff time to review all the
comments.?’ MDEQ staff recommended a revision to several permit conditions.*®* The MAPCC
decided to continue the GPS hearing on December 1, 1992, their next scheduled 1neeting.49 In
the intervening time, MDEQ was to resolve concerns MAPCC Commissioners raised during the
October 27" hearing; prepare a revised air toxics analysis; and respond to public comment.*
The MAPCC also extended the public comment period for an additional three weeks,!

EPA has found no evidence that notice was given to the public in advance of the meeting stating
that the GPS permit hearing, as opposed to the general MAPCC meeting or any other permit
hearings on the schedule, would begin at 9:00 a.m. The agenda handed out at the December 1,
1992 MAPCC meeting agenda lists 8 items in what appears to be the time between 9 a.m, and |

pmSZ

i. Requesis to speak either in advarice of or out of order at hearings

According to MAPCC Commissioners, the MAPCC regularly accommodated elected
representatives at MAPCC meetings based upon their schedules.® Commissioners stated that
they would allow elected representatives to offer their comments on a particular permit before
the scheduled hearing if their schedules dictated that they be elsewhere when that permit hearing
was to take place.® The MAPCC also accommodated other attendees with scheduling
conflicts.”® One MAPCC Commissioners stated that the MAPCC was “in the business of
listening to the public,” and that it “typically went out of [its] way to try to listen to people who
had taken the time to appear before the Commission.”®

During the December 1, 1992 meeting in Lansing, the MAPCC considered three permits in
addition to other five agenda items. In addition to GPS, there were permit hearings scheduled
related to two proposed facilities in Marquette County, one in Sands Township and one in

0 Letter from Lynn Fiedler, Permit Section Supervisor, MDNR/MDEQ to “Interested Party”™, Dec. 7, 1992 at 1.
7 MAPCC Meeting Minutes, Lansing, Mich, (Oct, 27, 1992} at 5.

48 Id

¥ Id. See also, Transcript of MAPCC Meeting, October 27, 1992, Lansing, Michigan, at 174.

3 Transcript of MAPCC Meeting, October 27, 1992, Lansing, Michigan, at 174-79.

I MAPCC Meeting Minutes, Lansing, Mich, (Oct, 27, 1992) at 7. The extended comment period closed on
November 17, 1992; providing a total written comment period of 42 days.

52 Meeting Agenda, Michigan Air Pollution Control Commission, December 1, 1992.

33 Interview of former MAPCC Commissioner A (Mat, 26, 1999); Interview of MDNR/AQD Employee A at 20
(Mar. 26, 1999},

4 Interview of former Chairman of the MAPCC (Mar. 25, 1999).

33 Interview of former MAPCC Commissioner B at 11 (Aug. 14, 1997) (accommodations were regularly made for
persons with scheduling conflicts).

36 [nterview of former MAPCC Commissioner A at 6 (Mar. 26, 1999).
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Skandia.’” The GPS permit hearing was the 7" item on the agenda. The MAPCC began its
meeting around 9:00 am. At 9:30 a.m. the MAPCC started the first scheduled public hearing for
the Marquette County Solid Waste Management Authority. By 11:45 a.m., only 3 people had
commented on this permit application.® The Chairman of the MAPCC indicated that the
MAPCC would break for lunch, but that before it did so, Dr. Robert Soderstrom would speak on
the GPS permit application because he had a scheduling conflict and had to leave.”® Dr. Robert
Soderstrom, from the Genesee Medical Society, who is White, then spoke.%

State Representative Floyd Clack and Ms. Janice O’Neal, both of whom are African American,
each asked to address the MAPCC in advance of the GPS hearing because of scheduling
conflicts created by the delay of the hearing.®' Neither request was granted. Ms. O'Neal
provided her oral comments at the GPS hearing later that evening after traveling 120 miles to
Fiint and back.®? Ms. Bogardus, who is White, interrupted the MAPCC as they deliberated about
whether to postpone the GPS hearing.®® She did not ask permission to speak in advance of the
GPS hearing. She interrupted the Commissioners and was allowed to proceed with her
remarks. %

The MAPCC deviated from what was described as its standard operating procedures for handling
requests to speak in advance of the public comment pertod resulting in African Americans’
requests being denied while requests by Whites to speak in advance were granted.

MDEQ has subsequently implemented policy and guidance that may reduce the Iikelihood that a
hearing would run late into the night (e.g., limiting the agenda to only one permit, time limils on
speakers). However, no information was provided on how MDEQ would evaluate requests to
speak in advance or other requests for special accommodations. EPA reviewed current public
involvement policy, guidance, and procedures provided by MDEQ on November 7, 2016 to
determine whether they provide sufficient safeguards to ensure similar incidents would not occur
today.

ii. Limiting time to review permit materials and provide comments.

3T MAPCC Meeting Minutes, Lansing, Mich, (Dec, 1, 1992) at 4, 7-8,

38 Id., at 5.

3% See MAPCC Meeting Minutes, Lansing, Mich. (Dec. {, 1992) at 5, and Transcript of MAPCC Meeting,
December 1, 1992, Part i, Lansing, Michigan, at 2. Chairman stated: “At this point, I would like to deviate from the
agenda for just a moment. We have had a request prior to this time from the Genesee County Medical Society that
we permit Dr. Soderstrom to speak on ltem 7 on the agenda, as he has to leave at noon. So would Dr. Soderstrom
please come up?”

8 MAPCC Meeting Minutes, Lansing, Mich. (Dec. 1, 1992) at 5; Transeript of MAPCC Meeting, December 1,
1992, Part 1, Lansing, Michigan, at 2-8; Audio Tape Recording of MAPCC Meeting, December 1, 1992, Tape 2,
Side B at 2:38 — 1(:38.

8 Interview of Witness A. (Sept. 29, 1998).

% Interview of Witness B (Apr. 6, 1999),

% MAPCC Meeting Minutes, Lansing, Mich. (Dec. 1, 1992) at §; Transcript of MAPCC Meeting, December I,
1992, Part 1, Lansing, Michigan, at 14-15. See alse Audio Tape Recording of MAPCC Meeting, December 1, 1992,
Tape 3, Side A,

& Transcript of MAPCC Meeting, December 1, 1992, Part 1, Lansing, Michigan, at [ 3. See alse Audio Tape
Recording of MAPCC Meeting, December 1, 1992, Tape 5, Side A,
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At about 2:10 p.m., MDEQ staff provided the public a limited number of copies of the revised
GPS Draft Permit and accompanying Staff Activity Report Addendum (SAR Addendum} and
their attachments.®® The 26 page SAR Addendum stated that in response to the comments and
additional information, MDEQ summarized the results of technical studies analyzing wood waste
emissions from other wood waste boilers; ® included a revised BACT analysis for air toxics;
“performed an additional analysis of the worst case emissions from the proposed facility;” and
“made numerous changes” to permit conditions in the October 5, 1992 Draft Permit.” An
MDEQ employee acknowledged its lateness, but explained MDEQ “felt it needed to be done as
best as possible in order to lay out the facts.”®®

Some people were given the full report, while others were given only a handout summarizing the
major changes to the original permit.®® Hearing attendees had less than 5 hours to review the
changes to the proposed permit conditions and to develop meaningful questions and comments
for the Commissioners and MDEQ staff before the GPS hearing began. At the beginning of the
(GPS hearing that evening, an MDEQ employee announced additional copies of the SAR were
available for those who did not receive them earlier.’”® While it appears more SARS were made
available at the beginning of the GPS hearing, it is unclear whether all those present were
provided their own copy.

The GPS hearing began at about 6:40 p.m. with public comment commencing at about 8:40
p.m.”’ Community members interested in providing comments to the MAPCC were given their
opportunity more than 11 hours after they had arrived from Flint and the MAPCC meeting had
begun. The length of time before the GPS hearing began was irregular for the MAPCC, as most
MAPCC meetings had concluded or were wrapping up in the early evening.”” At no other
hearing held in 1992 were community members required to wait 9 hours before their hearing
started and 11 hours before they were allowed to provide comment. The GPS public hearing

lasted almost 6 hours.”

% Transcript of MAPCC Meeting, December 1, 1992, Part 1, Lansing, Michigan, at 11, 22. MDEQ staff
acknowledged that the initial amount of copies provided was limited when they offered copies to those who “did not
get z copy of the staff report early this afterncon.”

5% MDEQ AQD Staff Activity Report, December 1, 1992, at 5-9.

% MDNR, Staff Actjvity Report Addendum at 9 (Dec. 1, 1992) (Conclusion). The Renewable Operating Permit for
GPS (Permit # 199600357) cites the new air toxics rules, but dees not include an additional analysis of air toxics or
a change in emissions limits. MDEQ, Staff Report Addendumn (Aug. 16, 2000).

% Transcript of MAPCC Meeting, December 1, 1992, Part 1, Lansing, Michigan, at 21,

“1d

™ Transcript of MAPCC Meeting, December I, 1992, Part 1, Lansing, Michigan, at 22.

1 See EPA Chronology of Events for Dec, 1, 1992 MAPCC Meeting.

2 According to former a MAPCC Commissioner public hearings typically began and ended during “normal business
hours.” See Interview with former MAPCC Commissioner A at 7 (Mar. 26, 1999); Interview with former MAPCC
Commissioner B at 7 (Mar. 30, 1999) (stating that an MAPCC meeting that continued beyond 9:00 p.m. was “fairly
unusual™). However, according to an MDEQ official, there was really no “normal time” for a hearing to begin or
end because meeting agendas varied so much from month to month. “Sometimes the agenda was relatively short, so
the meeting was over in a few hours. Other times there would be many items on the agenda, and the hearings went
well into the night.” See Interview of MDNR/AQD Employee A at 21 {Mar. 26, 1999).

3 See EPA Chronology of Events for Dec. I, 1992 MAPCC Meeting.
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The MAPCC considered a proposal to postpone the GPS permit hearing.” One Commissioner
suggested having a meeting in Flint and recognized that Flint residents had to come to Lansing
twice, stating the MAPCC has “been so rude to those people, prolonging the meeting, dragging
them out, . . . it’s going to be late at night, they have to get home to their children . . .””> Another
Commissioner agreed a meeting in Flint might be a good alternative to going “way beyond 5
O’CIOTtG:k” and the Commissioner did not think knowing some of the residents that they could do
that.

MDEQ stated that it provided 10 hours of public hearings and 42 days of public comment for
this permit.”’ While the number of days for written comments exceeds regulatory requirements,
it is not relevant when the issue is the amount of time to read, analyze, and develop comments on
the considerable new information presenied on December 1, 1992, Because the hearing was not
postponed, the oral comment period at the December 1 hearing was the only opportunity the
Flint community had to provide comment on the new items introduced that afternoon. No
additional written comment period was given because the GPS permit was approved immediately
after the oral comment period ended that night. H any members of the public needed more time
to read and digest the new materials to prepare cornments or were not available to provide oral
comment to the MAPCC that evening, there was no other opportunity to provide comment on the
new information.

MDEQ also stated that there were various informal opportunities for the public to learn about the
project, including articles in the local newspaper published before the start of the comment
period, meetings sponsored by Genesee Township, a Genesee County Health Department
meeting, a neighborhood coalition meeting, and a GPSLP-sponsored tour of a similar facility in
Grayling, Michigan.”® While all of these types of meetings may be a good source of information
for the residents, they are not relevant to the issues raised by the complainants about their ability
to comment on the revised permit conditions presented on December 1% or the analysis
supporting those conditions.

The MAPCC had the discretion to postpone the December 1992 hearing and/or extend the
comment period. The decision to continue the hearing into the night and to issue the permit
without allowing time for those at the hearing to review and prepare comments on new permit
conditions, new analyses, and other information resulted in the commenters from the
predominantly African American community being treated less favorably than people at other
permit hearings for facilities in predominantly non-African American communities.

MDEQ has implemented procedures and guidance designed to prevent hearings that would
require commenters to wait over 10 hours to provide their comments (e.g., generally scheduling
only one permit hearing; initially limiting commenters to 5 minutes with an opportunity to

¥ MAPCC Meeting Minutes, Lansing, Mich. (Dec. 1, 1992) at 8; Transcript of MAPCC Meeting, December 1,
1992, Part 1, Lansing, Michigan, at 8-9.

> Audio Tape Recording of MAPCC Meeting, December 1, 1992, Tape 4, Side A at 15:45-17:25.

s Audio Tape Recording of MAPCC Meeting, December 1, 1992, Tape 4, Side A at 15:45-17:25.

77 Letter from Leslie K. Bender, Legislative Liaison, MDNR to Mike Mattheisen, OCR, US EPA 2 (June 29, 1995}
at 2, 4, 6. MDEQ noted that the October 27, 1992 GPS hearing lasted approximately 4.5 hours, and that the
December 1, 1992 GPS hearing lasted approximately 5.5 hours. /d at 4.

" Id, at2-3.
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provide additional comments after everyone has had their turn). Also, MDEQ continues to
provide a process for extending a public comment period upon written request.”

These changes may address some of the causes that contributed to the residents of the African
American community having to stay at the hearing in Lansing well after midnight. However, no
information was provided on how MDEQ would evaluate requests to postpone hearings or
extend the public comment period.

iii. Consideration of Community Siting Concerns and Opposition

At the December 1, 1992 meeting, in addition to the GPS permit, the MAPCC also considered
the permit application for the Contaminated Soil Recycling facility proposed in Skandia.
Skandia is a predominantly White community in Marquette County, Michigan.®® Residents of
both the Flint*' and Skandia®® communities expressed significant community opposition to the
permits.

The transcript of the December 1-2, 1992 hearing contain discussions that indicate that at least
one MAPCC Commissioner considered community opposition during his deliberations over
issuance of the Skandia permit.®

In response to the allegation, MDEQ stated that the MAPCC followed proper procedures in the
GPS permit hearing.** Regarding the role of community opposition in the Contaminated Soil
Recycling decision, MDEQ stated that the MAPCC had a legal obligation to approve any permit
application meeting applicable state and federal air pollution regulations.®® MDEQ stated that
these air pollution regulations were not met in the Contaminated Soil Recycling decision.®®

» A Citizen's Guide to Participation in Michigan's Air Pollution Control Program, (April 2007) at 12.

8 1960 Census of Population and Data Public Law 41-171 Data.

31 At the October 27, 1992 hearing, eight people representing different community groups or themselves, spoke in
opposition to the proposed GPS permit. The commenters “expressed concerns regarding: no guarantee that clean
wood wouild be burned; contamination to the Flint River; existing odors from junkyards burning tires, asphalt plants,
cement plants, and Buick; children and senior citizens with respiratory problems; high cancer rate and infant
mortality; and environmental racism and economic discrimination.” MAPCC Meeting Minutes, Lansing, Mich.
{Oct. 27, 1992) at 5. A petition was submitted with 350 signatures opposed to the GPS permit being issued.

82 MDEQ staff reported that “the proposed facility will likely comply with all applicable state and federal air quality
regulations; however, there is an unresolved local construction permit issue and significant public controversy.”

1d, at 7. Thirteen individuals spoke opposing the Contaminated Soil Recycling, Inc. facility and “a petition with
560 signatures of opposed to the site location was submitted. . . Some commenters expressed health concerns which
may be exacerbated by the propesed incinerator.” /d., at 8.

® Transcript of MAPCC Meeting, December 1, 1992, Part 2, Lansing, Michigan, pp. 1-3. One Commissioner stated
he would take into account the people who were most impacted and if the public tells him they would rather the
MAPCC not approve it, it affects his decision. He further stated that he intended “to take the public into my
consideration, and because of its poor siting, and because [ think the citizens do feel that there's going to be an
tmpact, 'm not going to approve it.” Transcript of MAPCC Meeting, December 1, 1992, Part 2, Lansing, Michigan,
at 3.

 Letter from Leslie K. Bender, Legislative Liaison, MDNR to Mike Mattheisen, OCR, US EPA (June 29, 1995} at
4.

55 id., at 3.

8 MAPCC Meeting Minutes, Lansing, Mich. {Dec, |, 1992) at 9.
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If considering community opposition was proper procedures, then it appears the MAPCC
followed them for Contaminated Soil Recycling, but not for GPS. If MDEQ is saying that the
MAPCC followed proper procedures by denying the Contaminated Soil Recycling permit
because it did not meet regulatory requirements, the transcript of the hearing indicates that the
MAPCC was trying to determine what they would consider in making their decision. The fact
that the result of the hearing was the correct result under the environmental regulations, does not
change the concerns with regard to the process that was used in one instance and not the other.

MDEQ’s 2014 Public Involvement Handbook contains a very short discussion of public
involvement in permitting decisions states: “The fact that a community or individual simply does
not want a proposed facility in their community is generally not a factor that can be considered
by the DEQ in reaching a decision on a proposed permit. Local governmental officials may have
authority to consider local preferences when making zoning decisions.”®’ So it appears MDEQ
has implemented guidance that ensures that when it comes to community opposition, all
communities will be treated equally, in that their oppositions will not be considered in the
decision-making process.

b. October 20, 1994 Hearing

In October 1993, EPA’s Environmental Appeals Board (EAB)®®* had upheld the validity of the
GPS permit, but asked the MDEQ to consider whether fuel cleaning (“the removal of wood
painted or treated with lead-bearing substances™) for the wood that would be burned in the
facility constituted the Best Available Control Technology (BACT) for lead emissions.®® On
November 18, 1993, MDEQ announced a public comment period and scheduled a hearing for the
reconsideration of BACT for lead. On December 21, 1993, the MDEQ held a hearing to discuss
fuel cleaning for the GPS facility® in Genesee Township, Michigan. Kearsley High School is
approximately five miles from the proposed GPS facility in predominantly White Genesee
Township, Michigan.”

i. Armed and uniformed officers at hearing.

On October 20, 1994, MDEQ held a hearing at the Carpenter Road School, in a predominantly
African American neighborhood bordering the GPS facility * in Flint, to receive public
comment on the proposed Wood Waste Plan.*® This was the last hearing before GPS would
begin normal operation. This was the second GPS public hearing held outside of Lansing and
the first to take place in the predominantly African American neighborhood. Two uniformed and

¥ MDEQ’s Public Involvement Handbook, A Citizen’s Guide (January 2014) p. 16.

# Audio Tape Recording of MDNR Meeting. December 21, 1993, Tape 1 Side A, at 3;10-3:18.

¥ Id., at 3:18-3:40. See also /n the Matter of Genesee Power Station, E.A.B., PSD Appeal Nos. 93-1 through 93-7
(Oct. 22, 1993) at 43.

® id., at 0:20-3:10.

% Brown Longitudinal Tract Database (L TDB) based on decennial census data, 2000 & 1990 as presented in the
U.S. Department of Housing and Urban Development’s AFFH Data and Mapping Tool.

*2 Brown Longitudinal Tract Database (LTDB) based on decennial census data, 2000 & 1990 as presented in the
.S, Departinent of Housing and Urban Development’s AFFH Data and Mapping Toocl.

9 Transcript of Meeting, MDNR, AQD, Octaber 20, 1994, Flint, Michigan, at 2-3. See [nterview with MDNR/AQD
StafT A at 35 (Mar. 26, 1999).

13





Father Phil Schmitter

armed MDEQ Conservation Officers attended the hearing at the request of the MDEQ.** The
first two GPS public hearings had been held in Lansing without armed uniformed officers
present at the doors of the hearing.*®

The Law Enforcement Division, for whom the conservation officers work, did not have any
written policy on the use of armed and uniformed officers at hearings. In response to the
question of why the armed and uniformed officers were present at the Carpenter Road hearing,
Michigan state agencies gave a variety of answers. The Law Enforcement Division stated that
upon request, conservation officers were typically assigned to state government real estate sales
(strong box security) and other public meetings where it was anticipated that personnel safety
may be a concern due to the controversial nature of an issue.’® Both of the officers at the
Carpenter Road hearing stated they had been assigned o guard hearings before, but according to
both the officers and other MDEQ staff having guards at MDEQ meetings was not a frequent
occurrelc}ce and only occurred when the MDEQ anticipated popular disapproval of MDEQ
actions,

There was no strong box to guard at the GPS hearing. There is no persuasive evidence in the
record that personnel safety may have been a concern due to the controversial nature of an 1ssue.
The state office for whom the conservation officers worked had no record of a request for the
presence of armed uniformed officers that might contain an explanation for their presence.
Neither of the two Conservation Officers who were present at that GPS hearing recalled being
briefed regarding the reason that their presence was required.”®

In 1999, MDEQ stated that no complaints had been filed regarding the presence of conservation
officers at public hearings or meetings since 1994.” MDEQ stated that it has held public _
hearings and meetings in the local affected communities without incident, and that many of these
meetings were conducted in inner-city communities.'® MDEQ’s recent response'®! describes a
number of reasons, including some not mentioned in 1999, why armed and uniformed officers
might be present at hearings and indicates that depending on the eircumstances, there are several
different types of officers that might be present,

 Interview with MDNR/MDEQ Employee B at 38 (Mar. 26, 1999) (statement confirming that there were 2 MDEQ
Conservation Officers present at the October 20, 1994 hearing).

% Group Interview of Complainants (Sept. 29, 1998).

% Letter from Todd B. Adams, Assistant Attorney General, Natural Resources Division, Department of Attorney
General, Michigan, to Anr Goode, Director, Office of Civit Rights, US EPA, Response to Question 2 (July 28,
1999).

¥ See Interview of MDNR/MDEQ Conservation Officer A (May. 17, 1999); Interview of MDNR/MDEQ
Conservation Officer B {(May. 17, 1999); See afso Interview with MDNR/AQD Staff A, (Maz, 26, 1999) at 29-32

B Interview of MDNR/MDEQ Conservation Officer A, (May. 17, 1999); Interview of MDNR/MDEQ Conservation
Officer B (May. 17, 1999);

?? Letter from Todd B. Adams, Assistant Attorney General, Natural Resources Division, Department of Attorney
General, Michigan, to Ann Goode, Director, Office of Civil Rights, US EPA, Response to Question 2 (July 28,
1999),

100 fd

101 [ etter from John Fordell Leone, Assistant Atiorney General, Environment, Natural Resources, and Agriculture
Division, Michigan Department of Attorney General, to Velveta Golightly-Howetl, Director, Office of Civil Rights,
US EPA {Nov. 6, 20135) at page 7.
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At the time, the use of armed and uniformed officers was uncommon and appears to have only
happened at the hearing held in the African American community. In evaluating the use of
armed and uniformed officers in this situation, EPA considered the intimidation factor through
threat of police force as historically used against African Americans when attempting to exercise
their rights.

Without any credible explanation, MDEQ deviated from its stated policy at the time by placing
the armed and uniformed guards at the GPS hearing in Flint. MDEQ has not provided a copy of
any current policies that apply to the use of armed and uniformed officers at hearings or the
criteria used to evaluate whether and when certain types of officers should be used (e.g,, plain
clothes, armed and uniformed police, conservation officers).

ii. Close of hearing during testimony

MDEQ adjourned the October 20, 1994 hearing during the testimony of an African American
speaker and before everyone had been given a chance to testify.

The decision to adjourn the hearing surprised MDEQ staff.'% MDEQ staff stated that, before its
adjournment, the October 20, 1994 hearing was not atypically controversial or heated, nor was
the audience disorderly, MDEQ staff members stated that the audience at Carpenter Road
Elementary was no more emotional than audiences at other hearings that had not been
adjourned.!® One MDEQ employee stated that she had never seen any hearing adjourned before
all of the commenters were allowed to speak.'®

In addition, another witness who attended most of the air permit hearings held in Michigan from
1990 to 1996 stated that he had never seen the MDEQ adjourn a hearing as it did at the
October 20, 1994 GPS hearing. The witness stated that commenters at other hearings had made

comments similar to Ms. O’Neal’s, but the MDEQ had never adjourned a hearing because of
it.105

The evidence shows that Ms. O'Neal, an African American, was treated less favorably than all
other commenters at any MDEQ hearing in anyone’s memory. In addition, the witnesses say
that to their knowledge the first time, and for some who attended many hearings afterward the
only time, a hearing was closed before all commenters could speak was when it was held in the
African American community in Flint,

MDEQ did not provide any current information or decision criteria to address whether and when
a current hearing might be closed before all those wishing to speak were able to provide
comments.

192 Interview with MDNR/MDEQ Employee B at 38 (Mar. 26, 1999). [nterview with MDNR/AQD Employee A. at
34 (Mar. 26, 1999).

"®Interview with MDNR/MDEQ Employee B at 38 (Mar. 26, 1999). Interview with MDNR/AQD Employee A. at
34 (Mar. 26, 1999).

1 Interview with MDNR/MDEQ Employee B at 43-45 (Mar. 26, 1999).

105 Interview with Witness C (Mar. 19, 1999).
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The remaining people signed up to present comments who had not yet been called were unable to
provide their testimony to the MDEQ at that hearing.!® Unidentified persons in the audience
then began calling out comments such as: “We want to hear what she has to .. .”; and “That’s
not fair.”!"” MDEQ contacted the three people who had been prevented from testifying at that
hearing and asked them to submit their written comments to MDEQ.!® However, one of those
commenters stated that written testimony would have been inadequate because she had visual
aids for her presentation. On December 22, 1994, MDEQ held a special hearing in order to
allow the commenter to make her presentation.!” On January 12, 1995, MDEQ issued a
supplement to the permit requiring revisions, clarifications, and modifications in the Wood
Waste Plan.!'?

3. Conclusion

Flint, the community that borders that GPS facility, was and continues to be predominantly
African American. Both individually and as a community, African Americans were subjected to
adverse actions by the MAPCC or MDEQ, while similarly situated, non-African Americans and
non-African American communities were not subjected to the same adverse actions.

During that time period, the MAPCC and MDEQ had written no formalized operating
procedures for conducting its meetings or hearings. However, there were a series of unwritten
standard operating procedures that EPA was told existed or that could be discerned from hearing
records. The MAPCC deviated from those standard operating procedures on more than one
occasion to the detriment of African Americans. For example, the MAPCC stated it had a
standard operating procedure for handling requests to speak in advance of a hearing. The
MAPCC’s deviation from the stated standard operating procedure resulted in one African
American commenter not being able to provide his comments while another African American
commenter was forced to drive back to Flint only to return to the hearing later that night to
provide her comments.

Regardless of whether it was appropriate for the MAPCC Commissioners to consider community
opposition in their votes, the record supports a finding that one Commissioner did consider it in
casting his vote for one permit before the MAPCC on December 1, 1992. Both the White
community of Skandia and the African American community of Flint expressed significant
opposition to the MAPCC granting a permit to operate the proposed facilities. MAPCC
decisions that day granted the White community’s request, while that of the African American
community was denied. In addition, it appears from MDEQ’s response that community
opposition was not one of the factors the MAPCC was to consider in its decision. If that is the
case, then in addition to weighing consideration of community opposition differently, this
Commissioner deviated from that policy of not considering community opposition.

1% Transcript of Meeting, MDNR, AQD, October 20, 1994, Flint, Michigan, at 129-130, See also Audio Tape
Recording of MDNR Meeting. December 22, 1994, Tape 1 Side A, at 1:50-2:20,

197 Audio Tape Recording of MDNR Meeting. October 20, 1994, Tape 3, Side A.

198 audio Tape Recording of MDNR Meeting. December 22, 1994, Tape 1 Side A, at 1:50-2:20.

199 7d., at 0:00 -3:00.

121 etter from Russell Harding, Deputy Director, MDNR to A. Sarkar, Jan. 12, 1995 at 1-2.
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Moreover, MDEQ deviated from the stated policy for the assignment of armed and uniformed
guards and assigned them to the GPS hearing in Flint. In light of the rarity at the time of the use
of the armed and uniformed officers; no apparent or articulated need for their presence; and the
commonly known historical use of threat of police force to intimidate African Americans who
attempt to exercise their civil rights, this use of the officers is yet another example of how the
African American community was treated less favorably than White communities who sought to
exercise thelr rights at permit hearings.

The closing of the final GPS hearing held in Flint during the comments of an African American
commenter and before all the commenters who signed up could speak was a deviation from the
standard operating procedures that all of the witnesses there had experienced,

The totality of the circumstances described above supported by a preponderance of the evidence
in EPA’s record would lead a reasonable person to conclude that race discrimination was more
likely than not the reason why African Americans were treated less favorably than non-African
Americans during the 1992-1994 public participation for the GPS permit.

In addition, as will be discussed later in this letter, EPA has significant concerns about MDEQ’s
current public participation progran and whether MDEQ can ensure that these instances of
discriminatory treatment would not occur today. In particular, EPA notes that there is no
guidance or neutral criteria for MDEQ staff to follow should they encounter the same or similar
decisional processes related to the disparate treatment at issue in this case.

Issue 2: Health Impacts

In response to allegations raised by the Complainants, EPA investigated whether African
Americans would be subjected to adverse disparate health impacts from air pollution emissions
from (1) GPS and similar statewide sources; (2) GPS added to the existing cumuliative air
pollution in Genesee County; and (3) GPS by itself.

1. Legal Standard
This issue is being analyzed under a disparate impacr or discriminatory ejffects standard. '"! As

noted previously, EPA and other federal agencies are authorized to enact regulations to achieve
the law's objectives in prohibiting discrimination. For example, EPA regulations state:

" Guardians, 463 .S, at 582, Alexander v. Choate, 469 U.S. at 293. Many subsequent cases have also recognized
the validity of Title VI disparate impact claims. See Villanueva v. Carere, 85 F.3d 481 (10th Cir. 1996); New York
Urban Leagne v. New York, 71 F.3d 1031, 1036 (2d Cir. 1995); Chicago v. Lindley, 66 F.3d 819 (7th Cir. 1995);
David K. v. Lane, 839 F.2d 1265 (7th Cir. 1988); Gomez v. Hllinois State Bd. Of Educ., 811 F.2d 1030 {7th Cir.
1987); Georgia State Conference of Branches of NAACP v. Georgia, 775 F.2d 1403 (1 1th Cir. 1983); Larry P. v.
Riles, 793 F.2d 969 (9th Cir. 1984). United States v. Maricopa Cty, 915 F. Supp. 2d 1073, 1081 (D. Ariz. 2012)
(plaintiff properly stated a disparate impact claim where limited-English proficient Latino inmates had diminished
access to jail services such as sanitary needs, food, clothing, legal information, and religious services}. In addition,
by memorandum dated July 14, 1994, the Attorney General directed the Heads of Departments and Agencies to
"ensure that the disparate impact provisions in your regulations are fully utilized so that all persons may enjoy
equally the benefits of [flederally financed programs.” Attorney General Memorandum on the use of the Disparate
Impact Standard in Administrative Regulations under Title VI of the Civil Rights Act of 1964 (July 14, 1994}
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A recipient shall not use criteria or methods of administering its program or activity
which have the effect of subjecting individuals to discrimination. ... 12

In a disparate impact case, EPA must deterimine whether the recipient uses a facially neutral
policy or practice that has a sufficiently adverse (harmful) and disproportionate effect based on
race, color, or national origin. This is referred to as the prima facie case. To establish an adverse
disparate impact, EPA must:

(1) identify the specific policy or practice at issue;
(2) establish adversity/harm;''"?

(3) establish disparity;'! and

(4) establish causation.'®

The focus here is on the consequences of the recipient's policies or decisions, rather than the
recipient's intent.''® The neutral policy or decision at issue need not be limited to one that a
recipient formalizes in writing, but also could be one that is understood as “standard operating
procedure” by recipient’s employees.!'” Similarly, the neutral practice need not be affirmatively
undertaiil(;m, but in some instances could be the failure to take action, or to adopt an important
policy.

If the evidence establishes a prima facie case of adverse disparate impact, as discussed above,
EPA must then determine whether the recipient has articulated a “substantial legitimate
justification” for the challenged policy or practice.'!’ “Substantial legitimate justification” in a

{(hitp//www justice.gov/ag/attormey-general-july-14-1994-memorandum-use-disparate-impact-standard-
administrative-regulations).
240 C.F.R. § 7.35(b}.
U3 Adversity exists if a fact specific inquiry determines that the nature, size, or likelihood of the impact is sufficient
to make it an actionable harm.
14 In analyzing disparity, EPA analyzes whether 2 disproportionate share of the adversity/harm is borne by
individuals based on their race, color, naticnal origin, age, disability or sex. A general measure of disparity
compares the proportion of persons in the protected class who are adversely affected by the challenged policy or
decision and the proportion of persons not in the protected class who are adversely affected. See Tsombanidis v. W.
Haven Fire Dep't, 352 F.3d 565, 576-77 (2d Cir. 2003). When demonstrating disparity using statistics, the disparity
must be statistically significant.
115 See N.Y.C. Envtl. Justice All. v. Giuliani, 214 F.3d 63, 69 (2d Cir, 2000) {plaintifTs must “allege a causal
connection between a facially neutral policy and a disproporticnate and adverse impact on minorities™).
118 Lau v. Nichols, 414 1.5, 563, at 568 (1974).
7 1f as part of a recipient’s permitting of a facility, a recipient makes a decision with respect to the siting of a
facility; such decision may not intentionally discriminate or have a discriminatory effect on a protected population.
The reguiation states:
A recipient shall not choose a site or location of a facility that has the purpose or effect of excluding
individuals from, denying them the benefits of, or subjecting them to discrimination under any program or
activity to which this part applies on the grounds of race, color, or national origin or sex; or with the
purpose or effect of defeating or substantially impairing the accomplishment of the objectives of this
subpart. 40 C.F.R. § 7.35(c).
Y8 Spe, e.g., Maricopa Cry., 915 F. Supp. 2d at 1079 (disparate impact violation based on national origin properly
alleged where recipient “faited to develop and implement policies and practices to ensure [limited English
proficient] Lating inmates have equal access to jail services” and discriminatory conduct of detention officers was
facilitated by “broad, unfettered discretion and lack of training and oversight” resulting in denial of access to
important services).
" Georgia Staie Conf. v. Georgia, 775 F.2d 1403, 1417 (11th Cir. 1983),

18





Father Phil Schmitter

disparate impact case, is similar to the Title VII employment concept of “business necessity,”
which in that context requires a showing that the policy or practice in question is demonstrably
related to a significant, legitimate employment goal.'?? The analysis requires balancing
recipients’ interesis in implementing their policies with the substantial public interest in
preventing discrimination.

If a recipient shows a “substantial legitimate justification” for its policy or decision, EPA must
also determine whether there are any comparably effective alternative practices that would result
in less adverse impact. In other words, are there “less discriminatory alternatives?”'?! Thus,
even if a recipient denionstrates a ““substantial legitimate justification,” the challenged policy or
decision will nevertheless violate federal civil rights laws if the evidence shows that “less
discriminatory alternatives” exist.

2. Analysis

After reviewing relevant information in the record, EPA determined that in order to answer the
question of whether there would be adverse health effects from the site-related pollutants of air
toxics and lead, more information was necessary. Therefore, in the early 2000s, EPA conducted
its own modeling and analyses'?? of health impacts from air emissions assuming a 30-year
exposure period that included:

¢ Lead emissions from GPS!%
Cumulative countywide direct inhalation air toxics from point sources county-wide
including GPS emissions (County-wide Air Toxics Study)'**

s Air toxics emissions from GPS and similar facilities statewide (Statewide Risk
Assessment)'?

o Air toxics emissions from the GPS facility alone.

EPA used the best available emissions inventory information and best available risk assessment
tools. EPA’s assessments sought to represent assessments that could have been conducted by
MDEQ at the time the permit was issued.

20 Wards Cove Packing Inc. v. Antonio, 490 U.S. 642, 659 (1989); Griggs v. Duke Power Co., 401 U.S. 424, 433-
36 (1971). Notably, the concept of “business necessity™ does not transfer exactly to the Title VI context because
“business necessity™ does not caver the full scope ol recipient practices that Title VI covers, which applies far more
broadly to many types of public and non-profit entities. See Texas Dept. of Hous. and Cruty. Affairs v. Inclusive
Communities Project, 135 8. Ct. 2507, 2522-24 (2015) (recognizing the limitations on extension of the business
necessity concept to Fair Housing Act complaints).

21 Eiston, 997 F.2d at 1407,

122 No independent data collection such as air or soil sampling was canducted for any of the assessments — instead,
the analyses were based on modeling of available facility data.

123 Assessment of Lead Exposures and Human Health Impacts Related to Emissions of the Genesee Power Station,
EPA Region 5, (February, 2003).

124 Genesee Power Station Point Source Impact Assessment, Office of Research and Development, National Center
for Exposure Assessment, {(May, 2005).

123 Risk Assessment of Selected Municipal Waste Combustors and Wood Waste Boilers in the State of Michigan,
UJ.8. EPA Region 5 (January, 2001).
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When assessing residual risk from air toxics under the CAA for source categories that are subject
to technology-based requirements,!?® EPA generally seeks to prevent cancer risks in excess of
10~*, may address cancer risk in excess of 10, and generally seeks to prevent noncarcinogenic
impacts that exceed a hazard quotient or hazard index of 1.'”7 When conducting the Update,
EPA used the two step residual risk assessment process which culminates with an “ample margin
of safety” determination to determine adversity/harm under the Title VI adverse disparate impact
analysis.

Where a cancer risk was found above 10 or a hazard index above 1.0 in the County-wide Air
Toxics Study and the Statewide Risk Assessment, EPA completed an update to include additional
information about key assumptions available at the time of the permit issuance and about more
current conditions (e.g, facility closures, regulatory changes, reviewing emissions data concerns)
(2014 Update dnalysis).'?®

The basis for EPA’s determination is that with one exception (i.e., locally-caught fish
consumption exposure scenario for air toxics), the risk of health effects created in whole or in
part by GPS emissions either at the time of the permitting or under current conditions are not
above adversity benchmarks generally warranting remedial action (i.e., 10" or HI of 1.0). EPA’s
update found the risk of health effects for fish consumption to be below these adversity
benchmarks.

a. Criteria Air Pollutants

EPA considered the information provided by Complainants, including the information pertinent
to whether the air quality in the area in question attained the National Ambient Air Quality
Standards (NAAQS). EPA also examined whether site-specific information demonstrates the
presence of adverse health effects from the NAAQS pollutants, even though the area is

126 Under CAA section 112(d), EPA establishes technology-based requirements for certain source categories of air

toxics. EPA subsequently reviews these standards to focus on reducing any remaining risk that the source category

may pose, a process called residual risk assessment. This process is followed to determine if a source category

meets acceptable levels of cancer risk and noncancer hazard, This may include evaluation of pathways and

expostre routes including inhalation and ingestion {e.g., fish consumption).

127 A5 explained in EPA’s Residual Risk Report to Congress (1999, at

http://www epa.gov/airtoxicsarisk/risk_rep.pdf) on page ES-10:
“For public health risk management decision-making in the residual risk program, EPA considers the two-
step process culminating with an “ample margin of safety” determination, as established in the 1989
benzene NESHAP and endorsed by Congress in the 1990 CAA Amendments as a reasonable approach. In
the first step, a “safe” or “acceptable risk™ level is established considering all healtk information including
risk estimation uncertainty. As stated in the preamble to the rule for benzene, which is a linear carcinogen
(i.e., a carcinogen for which cancer risk is betieved or assumed to vary linearly with exposure), “an MIR
(maximum individual risk) of approximately 1 in }0 thousand should ordinarily be the upper-end of the
range of acceptability.” In the second step, an emission standard is set that provides an “ample margin of
safety” to protect public health, considering all health information including the number of persons at risk
levels higher than approximately 1 in 1 million, as well as other relevant factors including costs, economic
impacts, technological feasibility, and any other relevant factors.”

128 Genesee Power Station Technical Assessment Update, US EPA Region 5, (August 2014). EPA completed an

update in 2014; the review, including the update, did not identify adverse impacts from pollutants, and EPA

terminated its review of impacts at this time,
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designated attainment for all such poltutants and the facility recently obtained a construction and
operating permit that ostensibly meets applicable requirements.

At the time of GPS perniit issuance and currently, Genesee County was in attainment status for
the National Ambient Air Quality Standard (NAAQS) for ozone and remains so.'*

EPA’s investigation did not find any other readily available, site specific information
demonstrating the presence of an adverse health effect from ozone.

i. Lead Emissions

At the time of GPS permit issuance, Genesee County was monitoring attainment of the NAAQS
for lead, and is currently in attainment with the NAAQS for lead.’*® The Complainants provided
information that indicated presence of an adverse impact from lead despite the designation of
attainment. Therefore, EPA performed a lead health risk assessment which found:

1} no significant increases in the estimated hypothetical children’s blood lead levels;

2} no increase in blood lead levels for children whose pre-existing biood lead levels may be
elevated from exposure to higher existing soil or dust lead concentrations; and

3) predicted incremental increases to soil and dust lead levels from GPS lead emissions were
sufficiently low that they would be undetectable using conventional sampling and anatytical
procedures.

b. Air Toxics

EPA completed two risk assessment that evaluated the potential cancer risk and non-cancer
hazard from various point sources of air toxics. In 2001, EPA completed a risk assessment of
nine wood waste boilers (WWBs) and municipal waste combustors (MWCs) that were
comparable to GPS and operating in Michigan at the time of the permitting of GPS. 13U This
Statewide Risk Assessment looked at both the direct inhalation pathway and the indirect exposure
pathways of: (1) garden soil and produce ingestion and (2) high end fish consumption (higher
than average, but not subsistence-level consumption).

In 2005, EPA completed the County-wide Air Toxics Study,'** a risk assessment that estimated
potential health impacts from direct inhalation of emissions of both airborne carcinogens and
non-carcinogens for four different exposure scenarios: (1) impacts of GPS emissions on an area

122 Genesee County is currently in attainment for all NAAQS. See
htip://www.epa.gov/airguality/greenbook/anayo_mi.htmi. On October 1, 2015, EPA established a new NAAQS for
ozone. While designations of attainment and non-attainment for the new standard have not yet occurred, Genesee
County is meeting the new standard based on quality assured and certified ozone menitoring data for the 2013-2015-
time period. In addition, preliminary quality assured data for 2016 continue to show attainment of the ozone
NAAQS.

13¢ Genesee County is curtently in attainment for all NAAQS. See
http://www.epa.gov/airquality/greenbook/anayo_mi.htmi.

131 Risk Assessment of Selected Municipal Waste Combustors and Wood Waste Boilers in the State of Michigan,
U.8. EPA Region 5 {January, 2001) {2001 Statewide Risk Assessment)

132 Genesee Power Station Point Source Impact Assessment, Office of Research and Development, National Center
for Exposure Assessment, (May, 2005) {2005 Countywide Air Toxics Study).
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within a 3 mile radius'® of the facility; (2) impacts of GPS emissions within Genesee County;
(3) impacts of emissions from multiple point sources, including GPS, within a 3 mile radius of
GPS; and (4) impacts of emissions from muitiple point sources, including GPS, within Genesee
County.

The time horizon for the risk estimates assumed a 30-year exposure period. The analyses to
determine the human health impacts of estimated exposure used the best available facility data
and the best available risk assessment tools. EPA sought to represent assessments that could
have been conducted by MDEQ at the time the permit was issued.!**

Since those analyses were conducted, EPA has identified several types of additional emissions
data including stack test information and inventory data. EPA updated the Statewide Risk
Assessment and the County-wide Air Toxics Assessment to include additional information about
key assumptions available at the time of the permit issuance and about more current
conditions.!*® The Update describes the current operating status of the nine facilities evaluated
in the 2001 Statewide Risk Assessment.

i. Direct Exposure

In the analyses conducted, EPA found no risk above 10 or HI of 1.0 statewide, within Genesee
County, or from GPS alone from emissions of air toxics.

ii. Indirect Exposure
1. TFacilities Similar to GPS in Michigan

The 2001 Statewide Risk Assessment examined potential cancer risk and non-cancer hazards
from air toxics emissions from GPS and similar facilities statewide for the following exposure
pathways: (1) Direct Exposure: Inhalation, (2) Indirect Exposure: Residential Ingestion Scenario
(i.e., garden produce and soil ingestion), and (3) Indirect Exposure: Locally-Caught Fish
Consumption Scenario (i.e., combined exposure pathways of inhalation, soil ingestion, water
ingestion, home garden produce ingestion, and {ish ingestion).

Where a cancer risk was found above 10 or a hazard index of 1.0 in the 200! Statewide Risk
Assessment, EPA compieted an update in 2014 to include additional information about key
assumptions available at the time of the permit issuance and about current conditions (e.g.,
Jfacility closures, regulatory changes, reviewing emissions data concerns).

133 The 3-mile radius study area reflects an area of alleged impacts identified in the Title VI complaint, 2005
County-wide Air Toxics Study, p. 6.

13 An exception in terms of risk assessment too! availability is the Human Health Risk Assessment Protocol
{HHRAP) used in the 2001 statewide assessment. The draft HHRAP was issued in 1998, and the final in 2005.
HHRAP drew from earlier guidance: 1994 Hazardous Waste Minimization and Combustion Strategy; 1994
Guidance for Performing Screening Level Risk Analysis at Combustion Facilities Burning Hazardous Wastes; and
1990 Methodology for Assessing Health Risks Associated with Indivect Exposure to Combustor Emissions, interim
Final.

133 Draft Genesee Power Station Technical Assessment Update, U.S. EPA Region 5 (October 2014) [Update].
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The Update looked at the three facilities in the 2001 Statewide Risk Assessment that were
estimated to have a current cancer risk in the 10~ to 10 range, including GPS. However, there
is no current stack test data for those three facilities that can be used to update their emissions
rates in the Statewide Assessment. Where updated stack tests were available for other facilities
they showed emissions rates significantly (93% - 99%) lower than those used in the 2001
Statewide Assessment. Given the magnitude of the remaining risk values relative to 1 x 10" and
the conservative nature of the analysis, EPA does not believe that further analysis of these
facilities is warranted.

2. Facilities Similar to GPS in Michigan

Where a cancer risk was found above 10 or a hazard index of 1.0 in the 2003 County-wide Air
Toxics Study, EPA completed an update in 2014 to include additional information about key
assumptions available at the time of the permit issuance and about current conditions. The
Update discusses the operating status of sources of air toxics in Genesee County based on
emissions of pollutants that led to the highest risk in the 2005 County-wide Air Toxics
Assessment. In addition, it discusses information on controls, permit limits, and emissions test
results for selected facilities, including how emissions of pollutants of interest in the 2005
assessment may have changed since the time of the permitting decision for GPS. The goal of the
Update was to help EPA assess whether such changes atfect the conclusions of the earlier
analyses.

The Update found that the GPS emissions do not contribute to the risk of adverse health effects
from the one air point source in county that had a cancer risk in the 10 to 10" range (i.e.,
maximum risk of 2 x 10°%). The risk is only very marginally above 10°® and given the
conservative assumptions of the assessment, the actual risk is likely below 107

3. Conclusion

None of the four analyses conducted by EPA provided sufficient evidence to establish
adversity/harm with respect to health effects. Therefore, there is insufficient evidence to
establish a prima facie case of adverse disparate impact.

However, Complainants have recently indicated that they are concerned about potential impacts
from the GPS facility as it is currently being operated, including potential impacts regarding
odor, fugitive dust, and lead; and are concerned about MDEQ's responsiveness to such
complaints. Therefore, EPA makes recommendations to address this issue below.

Issue 3: MDEQ’s Non-Discrimination Program
EPA reviewed MDEQ’s conmpliance with its longstanding obligation to establish procedural
safeguards required by EPA’s regulations implementing the federal non-discrimination statutes,

and to ensure meaningful access for persons with disabilities and limited-English proficiency to
MDEQ programs and activities.

1. Legal Authority
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EPA’s nondiscrimination regulations at 40 C.F.R. Part 7, Subpart D contain the ¢lements
identified as being necessary parts of a recipient's nondiscrimination program: & grievance
procedure under 40 C.F.R. §7.90;°¢ a statement of nondiscrimination under 40 C.F.R. §7.95;'%7
and under 40 C.F.R. §7.85(g);*®and recipients with more than fifteen (15) full-time employees
must designate a person to coordinate its efforts to comply with its non-discrimination
obligations.

On June 25, 2004, EPA issued Guidance lo Environmental Protection Agency Financial
Assistance Recipients Regarding Title VI Prohibition Against National Origin Discrimination
Affecting Limited English Proficient Persons (LEP Guidance),'”® The LEP guidance clarifies
recipient’s existing legal obligations to provide meaningful access by limited English proficient
persons in all programs and activities that receive federal financial assistance from EPA. The
LEP guidance also provides a description of the factors recipients should consider in fulfilling
their responsibilities to limited English proficient persons to ensure meaningful access to
recipients’ programs and activities and the criteria EPA uses to evaluate whether recipients are in
compliance with Title V1 and Title VI implementing regulations.

On March 21, 2006, EPA published its Title VI Public nvolvement Guidance for EPA Assistance
Recipients Administering Environmental Permitting Programs which was developed for
recipients of EPA assistance implementing environmental permitting programs. It discusses
various approaches, and suggests tools that recipients may use to enhance the public involvement
aspects of their current perrnitting programs. It also addresses potential issues related to Title VI
and EPA's reguiations implementing Title V1,140

2. Analysis

In July 2014, EPA informed MDEQ that it was in not in compliance with EPA’s regulation
found at 40 C.F.R. Part 7, Subpart D which list the requirements for a recipient's
nondiserimination program. During a phone call on August 20, 2015, to discuss informal
resolution of the Complaint, EPA informed MDEQ again that it was not in compliance with
EPA’s nondiscrimination regulation. EPA also clarified to MDEQ that in order to come into
compliance and remedy the almost 30 years of noncompliance, MDEQ would need to implement
procedural safeguards that EPA identified for MDEQ in July 2015.

On November 6, 2015, MDEQ provided EPA a copy of MDEQ’s October 28, 2015 “Policy and
Procedure Number: 09-024, Subject: Nondiscrimination in Programs Receiving Federal
Assistance from the U.S. Environmental Protection Agency” (Nondiscrimination Policy) and
links to a number of other documents related to MDEQ’s public participation process. EPA
reviewed those materials and on December 3. 2013, informed MDEQ that while MDEQ had
belatedly taken a step forward, MDEQ’s Nondiscrimination Policy was insufficient to resolve

83640 C.F.R. § 7.90.

3740 C.F.R. § 7.95.

BE40 C.FR. § 7.85.

132 https://www.federalregister. gov/documents/2004/06/25/04+ 14464 /guidance-to-environmental-protection-agency-
financial-assistance-recipients-regarding-title-vi

140 https:/fwww.epa.gov/sites/production/files/20 1 3-69/documents/title6_public_involvement_guidance.3.13.13.pdf
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the issues found during the investigation, including its failure to have such a policy in place for
nearly 30 years, and to prevent the same issues from happening again.

MDEQ’s Nondiscrimination Policy does not mention or implement many of the foundational
elements for a standard nondiscrimination program that EPA identified. Furthermore, EPA has
not been able to find this information on MDEQ’s website; nor has MDEQ provided EPA with
any supplemental information to support its comphance with federal nondiscrimination law and
EPA’s nondiscrimination regulation. For example, EPA has been unable to determine how
MDEQ ensures that all persons have equal access to MDEQ’s public participation process,
including persons with disabilities or who have limited- English proficiency. Given the paucity
of documented information available, EPA is concerned that MDEQ does not have a non-
discrimination program - on paper or in practice.

As recently as January 12, 2017, EPA reviewed MDEQ’s website to determine whether there
was any evidence that MDEQ had corrected any of the deficiencies identified in its non-
discrimination program. The resulis of EPA’s review follow:

a. Notice of Non-Discrimination
According to EPA’s regulation at 40 C.F.R. § 7.95,

A recipient shall provide initial and continuing notice that it does not discriminate on the
basis of race, color, national origin, age, or handicap in a program or activity receiving
EPA assistance or, in programs or activities covered by section 13, on the basis of

sex. Methods of notice must accommodate those with impaired vision or hearing. Ata
minimum, this notice must be posted in a prominent place in the recipient’s offices or
facilities, Methods of notice may also include publishing in newspapers and magazines,
and placing notices in recipient’s internal publications or en recipient’s printed
letterhead. Where appropriate, such notice must be in a language or languages other than
English.” The notice must identify the employee responsible for coordinating the
recipient’s compliance with the Federal nondiscrimination statute and EPA’s
implementing regulations.

MDEQ’s notice is deficient in a number of respects. The notice does not list the Federal
nondiscrimination statutes to inform people about the statutes that protect them and on what
bases complaints may be filed through MDEQ’s. grievance procedure. Instead, MDEQ refers
people to other sources. Clear and complete notice to the public and employees of conduct
prohibited by the Federal nondiscrimination laws is required.

MDEQ’s notice is not prominently displayed on MDEQ’s home page.'®! Searching MDEQ’s
website using common sense search terms such as “race,” “Title VI,” “discrimination,” and
“disability,” does not lead directly to the notice. According to EPA’s review, MDEQ’s notice

41 MDEQ’s Nondiscrimination Policy and Procedure states that the notice will “be posted in a
prominent place in the DEQ's offices or facilities” and that it may publish the notice newspapers
and magazines and placing notices in DEQ's publications.
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currently only appears within the Nondiscrimination Policy and Procedure in a location on
MDEQ’s website that people have difficulty accessing.

Additionally, methods of notice must provide meaningful access to persons who are LEP and
accommodate persons with disabilities. MDEQ’s notice, however, is English only with a note
that those who are LEP can request such notice in a language or languages other than

English. Although MDEQ’s current notice states that it shall accommodate those with impaired
vision or hearing, there is no evidence on MDEQ’s website that these services are indeed
available or how to access them.

Also, the notice states that the Nondiscrimination Compliance Coordinator is the employee
responsible for coordinating MDEQ’s compliance with the Federal nondiscrimination statutes
and EPA’s implementing regulations, but does not specifically identify this person by name.

b. Grievance Procedures

Section C of MDEQ’s Nondiscrimination Policy contains grievance procedures “in order to
assure the prompt and fair resolution of complaints that allege a violation by the DEQ of 40
CFR, Part 7.” The grievance procedure provides timeframes for MDEQ will take certain actions
and provides for an appeal process.

However, the grievance procedure does not list the types of discrimination prohibited or the
applicable Federal nondiscrimination statutes. Instead, MDEQ directs people to EPA’s Part 7
regulation to determine the type of discrimination (e.g., race, national origin) that has occurred
and is one that is redressed by MDEQ’s grievance process.

Providing adequate notice of these procedures and how to file complaints is critical to the proper
functioning of MDEQ’s Nondiscrimination program. MDEQ has given no indication, either in
its written response or during informal resofution discussions with EPA that it intends to do more
to inform the public of the existence of the grievance procedure beyond posting in its buildings
and in its current, difficult-to-find location on its website.

¢. Retaliation

MDEQ’s Nondiscrimination Policy fails to contain assurances that retaliation is prohibited and
that claims of retaliation will be handled promptly. To ensure individuals can invoke these
grievance procedures without fear of reprisal, MDEQ’s Nondiscrimination Policy and grievance
procedures should explicitly prohibit retaliation against any individual “for the purpose of
interfering with any right or privilege guaranteed under the Acts or this part” or because that
individual “has filed a complaint or has testified, assisted, or participated in any way in an
investigation, proceeding or hearing” under this part or has opposed any practice made unlawful
by this part.”'** Prohibited retaliatory acts include intimidation, threats, coercion, or
discrimination against any such individual or group.

142 46 CFR §100.
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MDEQ therefore should take steps to prevent any retaliation against those who file a complaint
or who provide information regarding the complaint. At a minimum, MDEQ should ensure that
complainants know how to report any potential retaliation.

d. Other Procedural Safeguards
MDEQ’s Nondiscrimination Policy is also deficient in that it does not address the need to:

(1) periodically assess the efficacy of MDEQ’s efforis to maintain compliance with federal
non-discrimination statutes;

{(2) conduct reviews of formal and informal discrimination complaints filed with the MDEQ
in order to identify and address any patterns or systemic problems; or

(3) ensure appropriate training for persons involved in informal resolution of discrimination
complaints filed with MDEQ under federal non-discrimination statutes.

In addition, MDEQ’s Nondiscrimination Policy and its grievance procedures fail to, among other
things, discuss available informal resolution process(es) and the options for complainants to
engage In those processes.

Moreover, it is unclear whether the other responsibilities of the Chief of the Office of
Environmental Assistance would create a conflict of interest with those of the Nondiscrimination
Compliance Coordinator, as they are currently envisioned to be the same person.

e. Training

MDEQ has given no indication, either in its written response or during informal resolution
discussions with EPA, whether any training will be provided to the Nondiscrimination
Compliance Coordinator or other MDEQ employees to help them understand MDEQ’s
obligations under the Federal nondiscrimination statutes. In order to implement a properly
functioning grievance procedure, the Nondiscrimination Compliance Coordinator must have
adequate training on what constitutes discrimination and retaliation prohibited under the Federal
nondiscrimination statutes and EPA’s implementing regulations; how the grievance procedures
operate; how to gather relevant evidence and assess it in the Title VI context; the importance of a
fair and impartial process; and the applicable legal standards.

f. Public Participation
The MDEQ website shows no evidence of a public participation plan, including processes and
procedures for assessing communities (including demographics, community concerns, history,
and background), performing public outreach, determining locations where public meetings
should take place, providing language assistance services, providing access services for disabled

persons, and providing notification of the location of the information repository.

g. Limited-English Proficiency
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While reviewing the current public participation policies, guidance, and procedures for
environmental programs provided by MDEQ, EPA could not find any information about how
MDEQ will ensure that LEP persons will have meaningful access to MDEQ’s public
participation process.

Although EPA has brought this issue to MDEQ’s attention and has been providing technical
assistance to MDEQ for some time about ensuring access for LEP persons MDEQ has not
submitted any documentation suggesting that it has performed any analysis to assess the needs of
the LEP population it serves on a statewide basis consistent with EPA’s 2004 Guidance, MDEQ
has not provided any information suggesting that it has conducted any assessment of the number
of eligible LEP persons in its communities; the frequency with which LEP persons come in
contact with MDEQ programs; the importance of MDEQ programs and activities to LEP
persons; and the resources available to MDEQ and the associated costs. There is no indication of
a language access plan, or a clearly defined program to make communities aware that foreign
language services are available, to translate standardized documents, or to provide for
simultaneous oral interpretation of live proceedings such as town hall meetings.

Moreover, EPA determined that MDEQ does not have any information on its website about its
public participation process in languages other than English. After much searching, EPA found
isolated links to two documents related to a particular facility that were translated into Spanish
and Arabic. Also, there is no evidence that MDEQ adequately notifies LEP individuals of their
right to an interpreter or the translation of all vital documents.

h. Disability

There appears to be no well-defined process for ensuring that MDEQ’s facilities and non-
Agency facilities are physically accessible for persons with disabilities; or to provide, at no cost,
auxiliary aids and services such as qualified interpreters for those who are deaf or hard of
hearing. Notifications for access for persons with disabilities are not routinely inserted on public
notice documents. The only disability notice that can be readily found by the public is an ADA
link at the bottom of the MDEQ website. This links to a State of Michigan site for employment
and hiring.

3. Conclusion

On December 3, 2015, EPA informed MDEQ that while MDEQ s Nondiscrimination Policy and
Procedure policy is a step forward, it alone is not sufficient to assure EPA that MDEQ will be
able to meet its nondiscrimination obligations. Nor did the public participation guidance and
procedures MDEQ provided address concerns found during the investigation.

Given the aforementioned 30 years of history, EPA is deeply concerned that MDEQ will not
fulfill its responsibility to implement a fully functioning and meaningful non-discrimination
program as required under EPA regulations.

Recipient’ Response
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In addition to responses to specific allegations discussed above, MDEQ also proffered a series of
general arguments supporting its position that the Genesee Complaint should be dismissed.
MDEQ asserted that EPA’s consideration of the Title VI complaint should be procedurally
barred under the doctrines of res judicata and collateral estoppel by the EAB ruling, the United
States Distriet Court’s dismissal of Plaintiffs’ Title VI claims with prejudice, and the rulings by
the Genesee County Circuit Court and the Michigan Court of Appeals.'* MDEQ further stated
that the complaint was moot.'** In 1999, MDEQ stated that the administrative complaint was six
years old, concerned a 1992 permit, and raised issues that have not been raised since. MDEQ
stated “[tthere is no actual ongoing controversy.”'*’

Res judicata is available as an affirmative defense once a law suit has been filed in court'*® and
was prematurely raised here. Furthermore, federal courts, including the Sixth Circuit, have
recognized that the government has an interest in enforcing federal law that is separate from
private interests and renders res judicata inapplicable in this context.'*” Even if res judicata did
apply, EPA was not a party to, nor was it in privity with any of the parties to the prior
proceedings and so would not be bound by those prior rulings.!*

Attempts to Achieve Informal Resolution

On July 16, 2014, EPA pointed out the non-discrimination regulatory requirements to MDEQ.
Prior to completing the investigation, consistent with EPA regulations and the EPA’s Case
Resclution Manual (https://www.epa.gov/ocr/case-resolution-manual), EPA attempted to
iformally resolve the Genesee Complaint. In July 2013, as parl of informal resolution
discussions, EPA provided MDEQ more specific recommendations to resolve issues related to
the permitting of GPS and MDEQ’s fatlure to comply with EPA’s regulatory requirements and to
establish the foundational elements of a properly functioning nondiscrimination program. After
admitting in August 2015 to its failure to have a non-discrimination program in place and to
comply with EPA’s regulatory requirements, MDEQ adopted its Nondiscrimination Policy and
Procedure in October 2015.1%

43 Letter from Paul F. Novak, Assistant Attorney General, Natural Resources Division to Mike Mattheisen &
Carlton Waterhouse, EPA, US EPA 1-2 (Dec. 23, 1997).

14 Letter from Todd B. Adams, Assistant Attorney General, Natural Resources Division, Michigan Department of
Attorney General to Ann Goode, Director, EPA, US EPA 3 (July 28, 1999).

145 1d.

146 Fed. R. Civ. P. 8(c).

147 See, EEOC v. McLean Trucking Co., 523 F.2d 1007, 1010 (6™ Cir. 1976), following, EEOC v, Kimberly-Clark
Corp., 511 F.2d 1352, 136] (6th Cir. 1975), cert. denied, 423 U.S. 994 (1975 examining res judicata in the context
of EEQC cases). See also, Donovan v. Cunningham, 716 F.2d 1455 (5™ Cir. 1983), cert. denied, 467 U.S. 1251
(1984)(rejecting res judicata claim in an ERISA suit); Sec'y of Labor v. Fiizsimnions, §05 F.2d 682, 692 (7% Cir.
1986) (en hanc) considering Voting Rights Act and Title V11 actions and comparing with ERISA suit in concluding
that statutes that implicate underlying constitutional concerns protect the public interest, which is broader than the
interest of private parties who bring suit).

148 See, e.g., Blonder-Tongue Laboratories, Inc. v. University of lllinois Foundation., 402 1.8, 313, 329 (1971)
(stating that, "Blue process prohibits estopping [litigants who never appeared in a prior acticn and did not have a
chance to present their evidence and argument on the claim] despite one or more existing adjudications of the
identical issue which stand squarely against their position.").

149 October 28, 2015, “Policy and Procedure Number: 09-024, Subject: Nondiscrimination in Programs Receiving
Federal Assistance from the U.S. Environmental Protection Agency” (Nondiscrimination Policy and Procedure).
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On March 21, 2016, the Governor’s Flint Water Advisory Task Force recognized the Flint
drinking water crisis as a “case of environmental injustice.” The Task Force stated “Flint
residents, who are majority Black or African American and among the most impoverished of any
metropolitan area in the United States, did not enjoy the same degree of protection from
environmental and health hazards as that provided to other communities. Moreover, by virtue of
their being subject to emergency management, Flint residents were not provided equal access to,
and meaningful involvement in, the government decision-making process.”!*"

By March 2016, six months had passed since EPA had identified a set of common sense
measures focused on ensuring that residents of Flint, and all of Michigan, had equal access to,
and meaningful involvement in, the government decision-making process. It is now 18 months
since MDEQ was provided those procedural safeguards. MDEQ has both argued that these
procedural safeguard issues should be dealt with through a process separate from that of the
Genesee Complaint and that it needed more time to consider EPA’s recommendations. EPA has
determined that continuing our attempts to informally resolve issues raised in the Genesee
Complaint investigation are likely to continue to be unproductive.

Continuing Concerns

Based on the investigation of the circumstances surrounding the issuance of the Genesee permit
and reviewing public participation materials provided by MDEQ, EPA has significant concerns
about MDEQ’s current public participation program and whether MDEQ can ensure that
discriminatory treatment would not occur today. Similarly, EPA for the reasons discussed above
is deeply concerned that MDEQ does not take seriously its responsibility to implement a
properly functioning non-discrimination program as required under EPA regulations.

In the context of the Flint Complaint, EPA has already informed MDEQ that it will conduct an
investigation into MDEQ’s procedures for public notification and involvement as wells as
compliance with its non-discrimination requirements. In that investigation, EPA will investigate
further whether MDEQ’s public participation program has sufficient safeguards to ensure it is
operated in a nondiscriminatory manner; and whether MDEQ’s non-discrimination program is
easily accessible and designed and staffed to function properly.

In recent conversations, the Complainants raised the public’s current inability to track the status
and resolution of both environmental and civil rights complaints filed with MDEQ and inability
to access accurate information about facility emissions, Access to such information is a critical
component of meaningful public participation in government processes. Therefore, EPA will
review these concerns in its investigation of the Flint Complaint.

In correspondence submitted after operation of GPS began and in recent conversations, the
Complainants also raised related to the operation of GPS including the impacts of odors, fugitive

dust, and lead emissions.

Next Steps

130 plint Water Advisory Task Force, Fiint Water Advisory Task Force Final Report (March 2016), page 54,
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In order ensure the problems found in MDEQ’s public participation process will not oceur in the
future, EPA recommends MDEQ:

1. Develop and implement a policy that will require MDEQ to create and/or carry out each
step listed below each time that MDEQ engages in a public participation or public
involvement process:

a. An overview of MDEQ's plan of action for addressing the community's needs and
concerns;

b. A description of the community (including demographics, history, and
background);

c. A contact list of agency offictals with phone numbers and email addresses to
allow the public to communicate via phone or internet;

d. A detailed plan of action {outreach activities) Recipient will take to address
concerns;

e. A contingency plan for unexpected events;

f. Location(s) where public meetings will be held {consider the availability and
schedules of public transportation);

g. Contact names for obtaining language assistance services for limited-English
proficient persons, including, translation of documents and/or interpreters for
meetings;

h. Appropriate local media contacts (based on the culture and linguistic needs of the
community); and

i. Location of the information repository.

2. Develop factors to assist MDEQ employees in making decisions regarding the
appropriate time, location, duration, and security at public meetings and guidance to
ensure they are applied in a non-discriminatory manner.

3. Establish and maintain an environmental complaint receiving and response system that
clearly enables those complainants to submit environmental complaints, determine how
the complaints are responded to by MDEQ, and review documents associated with the
results of any MDEQ investigations regarding their complaints,

In order to ensure that MDEQ’s non-discrimination program is easily accessible and designed
and staffed to function properly, EPA recommends MDEQ:

4. Adopt a notice of nondiscrimination that contains at a minimum, the following
statements:

a. MDEQ does not discriminate on the basis of race, color, national origin,
disability, age, or sex in the administration of its programs or activities, as
required by applicable laws and regulations,
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b. MDEQ is responsible for coordination of compliance efforts and receipt of
inquiries concerning non-discrimination requirements implemented by 40 C.IF.R.
Part 7 (Non-discrimination in Programs or Activities Receiving Federal
Assistance from the Environmental Protection Agency), including Title VI of the
Civil Rights Act of 1964, as amended; Section 504 of the Rehabilitation Act of
1973, the Age Discrimination Act of 1975, Title IX of the Education
Amendments of 1972, and Section 13 of the Federal Water Pollution Control Act
Amendments of 1972.

¢. [fyou have any questions about this notice or any of MDEQ’s non-
discrimination programs, policies or procedures, you may contact:
DEQ Nondiscrimination Compliance Coordinator
Office of Environmental Assistance
Michigan Department of Environmental Quality
525 West Allegan Sireet
P.O. Box 30457
Lansing, MI 48909-7957
Email: [XXXXXXXXXX]@michigan.gov
Phone Number: [XXX-XXX-XXXX]

d. I you believe that you have been discriminated against with respect to a MDEQ
program or activity, you may contact the DEQ Nondiscrimination Compliance
Coordinator identified above or visit our website at http://www.michigan.gov/deq/
and click the link for Nondiscrimination Policy and Procedure to obtain a copy of
the DEQ’s procedures to file a complaint of discrimination,

5. Prominently post the notice of non-discrimination on the MDEQ website, in general
publications that are distributed to the public, and in MDEQ's effices or facilities. In
order to ensure effective communication with the public, MDEQ will have its notice of
non-discrimination made accessible to limited-English proficient individuals and
individuals with disabilities.

6. Adopt grievance procedures that will at a minimum address the following:

a. Who may file a complaint under the procedures;

b. Which informal process(es) are available, and the options for complainants to
bypass an informal process for a formal process at any point;

¢. That an appropriate, prompt and impartial investigation of any allegations filed
under federal non-discrimination statutes will be conducted;

d. That the preponderance of the evidence standards will be applied during the
analysis of the complaint;

e. Contain assurances that retaliation is prohibited and that claims of retaliation will
be handled promptly if they occur;

f. That complaints will be investigated in a prompt and appropriate manner;

g. That written notice will be promptly provided about the outcome of the
investigation, including whether discrimination is found, and a description of the
investigation process. {Whether complaint investigations and resolutions to be
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“prompt™ will vary depending on the complexity of the investigation and the
severity and extent of the alleged discrimination. For exampie, the investigation
and resolution of a compiaint involving multiple allegations and multiple
complainants likely would take longer than one involving a single allegation of
discrimination and a single complainant.)

7. Widely publish in print and on-line its grievance procedures to process discrimination
complaints filed under federal non-discrimination statutes, and do so on a continual basis,
to allow for prompt and appropriate handling of those discrimination complaints.

8. Ensure that it has designated at ieast one Non-Discrimination Coordinator to ensure
MDEQ’s compliance with Title VI, Section 504 of the Rehabilitation Act of 1973, the
Age Discrimination Act of 1975, Section 13 of Federal Water Pollution Control Act of
1972, and Title IX of the Education Amendments of 1972 (hereinafter referred to
collectively as the federal non-discrimination statutes).

9. Ensure that it has widely published in print and on-line, and will do se on a continual
basis, the title of the Non-Discrimination Coordinator, email address, telephone contact
information, and duties of the Non-Discrimination Coordinator.

10. Ensure that the Non-Discrimination Coordinator’s responsibilities include the following:

a. Provide information to individuals regarding their right to services, aids, benefits,
and participation in any MDEQ program or activity without regard to their race,
national origin, color, sex, disability, age or prior opposition te discrimination, as
well as notice of MDEQ’s formal and informal grievance processes and the ability
to file a discrimination complaint with MDEQ.

b. Establish grievance policies and procedures or mechanisms (e.g., an investigation
manual) to ensure that all discrimination complaints filed with MDEQ under
federal non-discrimination statutes are processed promptly and appropriately.
One element of any policy and procedure or mechanism must include MDEQ
providing meaningful access for limited-English proficient individuals and
individuals with disabilities to MDEQ programs and activities.

¢. Ensure the tracking of all discrimination complaints filed with MDEQ under
federal non-discrimination statutes including any patterns or systemic problems.

d. Conduct a semiannual review of all formal and informal discrimination
complaints filed with the MDEQ Non-Discrimination Coordinator under federal
non-discrimination statutes and/or any other complaints independently
investigated by MDEQ in order to identify and address any patterns or systemic
problems.

e. Inform and advise MDEQ staff regarding the MDEQ’s obligations to comply with
federal non-discrimination statutes and serve as a resource on such issues.

f.  Ensure that complainants are updated on the progress of their discrimination
complaints filed with MDEQ under federal non-discrimination statutes and are
promptly informed as to any determinations made.
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1,

12.

13.

14.

i5.

16.

17.

g. Annually assess the efficacy of MDEQ’s efforts to maintain compliance with
federal non-discrimination statutes.

h. Ensure appropriate training in Alternative Dispute Resolution for persons
involved in informal resolution of discrimination complaints filed under federal
non-discrimination statutes.

i. Provide or procure appropriate services 1o ensure MDEQ employees are
appropriately trained on MDEQ non-discrimination policies and procedures, as
well as the nature of the federal non-discrimination obligations.

Ensure that the Non-Discrimination Coordinator will not have other responsibilities that
create a conflict of interest (e.g., serving as the Non-Discrimination Coordinator as well
MDEQ legal advisor or representative on civil rights issues).

Ensure its public involvement process is available to all persons regardless of race, color,
national origin (including limited-English proficiency), age, disability, and sex.

Conduet the appropriate analysis described in EPA’s LEP Guidance found at 69 FR
35602 (June 25, 2004) and http://www.lep.gov to determine what language services it
may need to provide to ensure that limited-English proficient individuals can
meaningfully participate in the process. MDEQ should develop a language access plan
consistent with the details found in EPA’s training module for LEP.
http:/f'www.epa.gov/civilrights/lepaccess.htm

Develop, publish, and implement written procedures to ensure meaningful access to all
MDEQ programs and activities by all persons, including access by limited-English
proficient individuals and individuals with disabilities.

Provide at no cost appropriate auxiliary aids and services including, for example,
qualified interpreters to individuals who are deaf or hard of hearing, and to other
individuals as necessary to ensure effective communication or an equal opportunity to
participate fully in the benefits, activities, programs and services provided by MDEQ ina
timely manner and in such a way as to protect the privacy and independence of the
individual.

Ensure that all appropriate MDEQ staff have been trathed on its internal non-
discrimination policies and procedures and on federal non-discrimination obligations.

Have a plan in place to ensure that such training is a routine part of the on-boarding
process for new employees.

In addition, in order to address continuing community concerns related to the operation of the
GPS facility, EPA urges MDEQ to:

I.

Continue any current investigations and investigate any community concerns (including
those concerns brought to MDEQ’s attention by EPA) or complaints hereafter expressed
regarding odor, fugitive dust, lead, or other impacts from the GPS facility.
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2. Consider its Title VI obligations, the findings of the investigations conducted pursuant
the recommendation immediately above, and the concerns expressed by the communities
near the GPS facility during any future permit renewal or permit modifications for the
facility and document such consideration.

3. Ensure that it has in place an environmental complaint receiving and response system that
clearly enables those complainants wishing to raise environmental concerns regarding the
GPS Facility to submit environmental complaints, determine how the complaints are
responded to by MDEQ, and review documents associated with the results of any MDEQ
investigations regarding their complaints.

This letter sets forth OCR's disposition of the Genesee Complaint (EPA File No. 01R-94-

R5). This letter is not a formal statement of OCR policy and should not be relied upon, cited, or
construed as such. This letter and any findings herein do not affect MDEQ’s continuing
responsibility to comply with Title VI or other federal non-discrimination laws and EPA's
regulations at 40 CFR Part 7, including § 7.85, nor do they affect EPA's investigation of any
Title VI or other federal civil rights complaints or address any other matter not addressed in this
letter. If you have any questions, please feel free to contact me at (202) 564-9649, by e-mail at
dorka.lilian@epa.gov, or U.S. mail at U.S. EPA, Office of General Counsel, External Civil
Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington,
D.C., 20460.

Sincerely,

AL Lok

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

Ce:
Elise B. Packard
Associate General Counsel for Civil Rights and Finance

U.S. EPA Office of General Counsel

Cheryl Newton
Acting Deputy Civil Rights Official, U.S. EPA Region 5
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Return Receipt Requested In Reply Refer to:
Certified Mail# 7015301000112675171 EPA File No. 01R-94-R5
Heidi Grether

Director

Michigan Department of Environmental Quality
525 W. Allegan Street

P.O. Box 30473

Lansing, MI 48909-7973

Dear Director Grether:

This letter is to advise you that the US Environmental Protection Agency’s (EPA) External Civil
Rights Compliance Office! (ECRCO) has completed its investigation of the above-referenced
Complaint (Genesee Complaint) and is resolving and closing? this case as of the date of this
letter. The Genesee Complaint was dated December 15, 1992, and filed by the St. Francis Prayer
Center (Complainants).> The Genesee Complaint was filed under Title VI of the Civil Rights
Act of 1964, as amended, 42 U.S.C. §§ 2000d et seq., (Title VI) and EPA’s nondiscrimination
regulations found at 40 C.F.R. Part 7.

EPA’s investigation focused on allegations of discrimination by the Michigan Department of
Natural Resources (MDNR) (later becoming the Michigan Department of Environmental

! Formerly the Office of Civil Rights. To eliminate confusion, except where quoting another document, this letter
will use the Office’s current name, rather than its name at the time of any particular action or correspondence.

2 The preliminary finding is made pursuant to 40 C.F.R. §115(c)(1)(i). Given the age of the facts relied upon to
make this preliminary finding, EPA is not making recommendations pursuant to 40 C.F.R. §115(c)(1)(ii) which
triggers notification of the recipient of its right to engage in voluntary compliance negotiations under 40 C.F.R.
§115(c)(1)(iii). However, as explained in this letter, EPA will consider issues related to MDEQ’s current public
participation process within the context of the pending Flint Complaint (EPA File No. 17RD-16-R5) which raises
similar issues regarding public participation in the current day context. Therefore, this case, 01R-94-RS, is closed as
of the date of this letter and requires no further action.

3 Letter from Father Phil Schmitter and Sister Joanne Chiaverini, St. Francis Prayer Center, to Mr. Valdas Adamkus,
Regional Administrator, Region 5, US EPA (Dec. 15, 1992) enclosing letters dated Dec. 15, 1992, to Mr. Herb Tate,
Environmental Equity, US EPA and Mr. William Rosenberg, US EPA.
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Quality’s (MDEQ))* and the Michigan Air Pollution Control Commission (MAPCC)® based on
race related to granting of a permit to the Genesee Power Station (GPS) in Flint, Michigan under
the Clean Air Act (CAA).® The MAPCC and MDNR, were recipients of EPA financial
assistance at the time of the alleged discriminatory acts. The MDEQ has received, and continues
to receive, federal grants from EPA to run the Michigan Air Pollution Contro! Program, which
carries out the functions formerly delegated to the MAPCC and the MDNR. The CAA permit
function currently resides in the Air Quality Division of the MDEQ.

With this letter, EPA makes findings with respect to the original issues raised in this complaint
and closes EPA File No. 01R-94-R5. However, EPA also has additional and current serious
concerns, set forth below, that are being examined in the context of another ongoing EPA
investigation involving MDEQ. That investigation is focused on alleged discrimination by
MDEQ based on race, national origin, and disability” in its administration of the Safe Drinking
Water Act of 1974 during the Flint drinking water crisis (EPA File No. 17RD-16-R5) (Flint
Complaint).

In this letter, EPA provides next steps regarding actions that EPA will expect MDEQ to take in
its resolution of the Flint Complaint, and which were previously conveyed to MDEQ, which
focus on: (1) improving MDEQ’s public participation program to reduce the risk of future
disparate treatment; (2) improving MDEQ’s development and implementation of a foundational
non-discrimination program that establishes appropriate procedural safeguards while addressing
civil rights complaints as well as policies and procedures for ensuring access for persons with
disabilities and limited-English proficiency to MDEQ programs and activities; and (3) ensuring
that MDEQ has an appropriate process in place for addressing environmental complaints. In
addition, in this letter EPA makes specific recommendations to MDEQ regarding the GPS
facility.

Issues Investigated in EPA Case No. 01R-94-R5

EPA investigated the original issues raised in this complaint: whether the MDEQ and the
MAPCC discriminated against African Americans on the basis of race during the public
participation process related to the issuance of a Prevention of Significant Deterioration (PSD)
operating permit for GPS and the subsequent approval of the facility’s Wood Waste Procurement
and Management Plan; and whether the permitting of GPS had discriminatory health impacts on
African Americans.

In addition, as is EPA’s current practice, EPA reviewed MDEQ's compliance with its
longstanding obligation to establish a foundational nondiscrimination program through

3 To eliminate confusion, except where quoting another document, this letter will use the MDEQ's current name,
rather than its name at the time of any particular action or correspondence.

*In 1992, the MAPCC was made up of eight commissioners appointed by the Governor representing different state
agencies and public interests See MCL § 336,13 (1992). The MAPCC reviewed both MDEQ Air Quality Division
staff recommendations and public comment before approving or disapproving applications for all air permits with
significant public interest, including the GPS permit. MCL § 336.15 (1992).

$42 U.S.C. §7401 et seq.

7 Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.5.C §794 (Section 504}, and EPA’s regulations at
40 C.F.R. Part 7 prohibit discrimination on the basis of disability in any programs or activities receiving federal
financial assistance,
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procedural safeguards required by EPA’s regulations implementing the federal non-
discrimination statutes,® as well as to ensure meaningful access to MDEQ programs and
activities for persons with disabilities and limited-English proficiency.

Summary of Findings

Title VI provides that “[n}o person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C.
§ 2000d. As implemented by EPA’s regulation, these prohibitions include intentional
discrimination as well as practices that have a discriminatory effect on the bases of race, color, or
national origin. See 40 C.F.R. §§7.35(a), 7.35(b).

As will be discussed in more detail below, EPA finds that the preponderance of evidence®
supports a finding of discriminatory treatment of African Americans by MDEQ in the public
participation process for the GPS permit considered and issued from 1992 to 1994. In addition,
EPA has concerns that MDEQ’s current policies are insufficient to address the potential for
discrimination given the deficiencies in MDEQ’s public participation program and procedures.

With respect to the allegations of adverse disparate health effects raised in the original
complaint, EPA conducted four analyses to assess risk of health effects and did not find
sufficient evidence to establish adversity/harm with respect to health effects. Therefore, there is
insufficient evidence to support a prima facie case of adverse disparate impact.

In addition, during the course of its investigation, EPA determined that MDEQ had not been in
compliance with its longstanding obligation to establish procedural safeguards required by
EPA’s regulations implementing the federal non-discrimination statutes. For almost 30 years,
MDEQ failed to provide the foundational nondiscriminatory program as required by non-
discrimination regulations to: provide a continuing notice of non-discrimination;'® adopt
grievance procedures that assure the prompt and fair resolution of complaints alleging viclations
of the non-discrimination statutes and EPA’s implementing regulations''; and designate at least
one person to coordinate its efforts to comply with its obligations under the federal non-
discrimination statutes and EPA’s implementing regulations.'? The purpose of these regulatory
requirements is to ensure that recipients have established a program that will allow it to meet its
responsibilities under the Federal non-discrimination statutes. MDEQ also failed to have in
place policies and procedures to ensure that persons with disabilities and limited-English
proficiency have meaningful access to MDEQ programs and activities.

8 Title VI of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of 1973, the Age Discrimination Act
of 1975, Section 13 of Federal Water Pollution Control Act of 1972, and Title IX of the Education Amendments of
1972 {hereinafter referred to collectively as the federal non-discrimination statutes).

® A finding by EPA that a recipient of EPA financial assistance has violated Title VI and EPA’s implementing
regulations must be supported by a preponderance of the evidence which means that the version of facts alleged is
more likely than not the correct version.

940 C.F.R. § 7.95 (a).

40 C.F.R. § 7.90.

1240 C.F.R. § 7.85(g).
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In its investigation, EPA reviewed materials provided by the Complainants and by MDEQ, as
well as other relevant material that was submitted to EPA or that EPA found through its
investigation. This information included: environmental impact reports, facility permits and
permit applications, monitoring reports, risk assessments. health studies, and materials from
litigation related to the GPS permit.

EPA’s investigation also included site visits, witness interviews with former MAPCC
Commissioners, commuhity residents, and MDEQ employees, and public participation records.
Moreover, EPA reviewed current public participation policies, guidance, and procedures
provided by MDEQ), as well as MDEQ’s policies for addressing discrimination and MDEQ"s
public website.

Background

GPS is a 35 megawatt power plant located in Genesee Township, Michigan. It is permitted to
burn high quality wood-waste, natural gas, animal bedding, and tire derived fuel. Genesee
Township is a primarily rural township in north Genesee County that borders the City of Flint to
the south, The community closest to the GPS facility within the city of Flint was and continues
to be predominantly African American.'?

On June 8, 1992, Genesee Power Station Limited Partnership (GPSLP) applied to the Air Quality
Division of MDEQ for an Air Use Permit under the CAA to operate GPS.!* The first GPS
hearing was held at a Michigan Public Health Department building in Lansing on October 27,
199215 MDEQ reported that it received significant comments and suggested the hearing be
postponed until the next meeting to allow staff time to review all the comments. !¢

The MAPCC continued the GPS hearing on December 1, 1992.!7 During that time, MDEQ was
to resolve concerns MAPCC Commissioners raised during the October hearing; prepare a revised
air toxics analysis; and respond to public comment.'® The MAPCC also extended the public
comment period for an additional three weeks to allow the company time to work with the
community and the MDEQ to resolve concerns that had been raised.'®

MDEQ completed a revised draft permit on November 30, 1992.?° The second GPS hearing was
held in Lansing during an MAPCC meeting that started at 9 am. At 12:40 a.m. on December 2,
1992, the MAPCC approved the permit authorizing the construction of GPS, but required a
Wood Waste Procurement and Monitoring Plan, and an Ash Testing Plan be submitted and

I3 Brown Longitudinal Tract Database (LTDB) based on decennial census data, 2000 & 1990 as presented in the
U.S. Departient of Housing and Urban Development’s AFFH Data and Mapping Toaol.

14 Permit Application No, 579-92, MDNR AQD, June 8, 1992.

13 MAPCC Meeting Minutes, Lansing, Mich. (Oct. 27, 1992} at 1.

6 id, at 5.

1" id, at 5. See also, Transcript of MAPCC Meeting, October 27, 1992, Lansing, Michigan, at 174.

'® Transcript of MAPCC Meeting, Octaber 27, 1992, Lansing, Michigan, at 174-79.

1* MAPCC Meeting Minutes, Lansing, Mich. (Oct. 27, 1992} at 7. The extended comment period closed on
November 17, 1992, providing a total written comment period of 42 days.

* Transcript of MAPCC Meeting, December 1, 1992, Part |, Lansing, Michigan, at 12-13.
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approved before trial operation of the facility.*'

In October 1993, EPA’s Environmental Appeals Board (EAB)? upheld the validity of the GPS
permit, but asked the MDEQ to consider whether fuel cleaning (“the removal of wood painted or
treated with lead-bearing substances™) for the wood that would be burned in the facility
constituted the Best Available Control Technology (BACT) for lead emissions.?? On December
21, 1993, the MDEQ held a hearing to discuss fuel cleaning for the GPS facility,*

MDEQ determined that fuel cleaning was considered the BACT for lead emission® and on
December 29, 1993, issued a modified permit to GPS.2¢ The modified permit required that GPS
ensure that lead-bearing substances would not be burned at the facility.?’

On October 20, 1994, MDEQ held a hearing to receive public comment on the proposed Wood
Waste Plan.”® This hearing was closed before all those signed up to provide comment were able
to provide their comments. 2 On December 22, 1994, MDEQ held a special hearing in order to
allow one of the commenters to make a presentation.

On January 12, 1995, MDEQ issued a supplement to the permit requiring revisions,
clarifications, and modifications in the Wood Waste Plan.?!

Issue 1: Public Participation

The Complaint alleged that African Americans were treated in a discriminatory manner during
the public participation process for the GPS permit from 1992 to 1994. The Complainants
described a series of instances during the GPS hearings where African Americans were treated
less favorably than non-African Americans who were participating in MDEQ’s public
participation processes.

1. Legal Standard

EPA’s investigation was conducted under the authority of Title VI of the Civil Act of 1964, and
EPA’s nondiscrimination regulations (40 C.F.R. Part 7), consistent with EPA’s Case Resolution
Manual, and prior standard operating procedures addressing complaint investigation and
resolution. Title VI prohibits intentional discrimination on the basis of race, color, or national

1 MAPCC Meeting Minutes, Lansing, Mich. (Dec. 1, 1992) at { 1.

22 Audio Tape Recording of MDNR Meeting. December 21, 1993, Tape 1 Side A, at 3:10-3:18.

B Id, at 3:18-3:40. See also /n the Mairer af Genesee Power Sration, E.AB., PSD Appeal Nos. 93-1 through 93-7
(Oct. 22, 1993) at 43.

2% Audio Tape Recording of MDNR Meeting. December 21, 1993, Tape | Side A, at 0:20-3:10.

23 Letter from Russell Harding, Deputy Director, MDNR to “Interested Party”, Dec. 29, 1993 at 1-2.

®rd, atl.

I Id., at 1-2; See also Permit No. 579-92 for Genesee Power Station Lid. Partnership, Dec. 29, 1993 at 6-7.

2 Transcript of Meeting, MDNR, AQD, October 20, 1994, Fliat, Michigan, at 2-3. See Interview with MDNR/AQD,
in Lansing, Mich. at 35 (Mar. 26, 1999).

2 Audio Tape Recording of MDNR Meeting. December 22, 1994, Tape 1 Side A, at 1:50-2:20.

50 74, at 2:25-2:53.

31 etter from Russell Harding, Deputy Director, MDNR to A. Sarkar, fan. 12, 1995 at 1-2.
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origin. ¥ EPA’s Title VI implementing regulations at 40 C.F.R. §7.35(a) state that a recipient
shall not on the basis of race, color, national origin provide a person any service, aid, or other
benefit that is different, or is provided differently from that provided to others under the program
or activity.

A claim of intentional discrimination under Title VI alleges that a recipient intentionally treated
individuals differently or otherwise knowingly cause them harm because of their race, color, or
national origin. Intentional discrimination requires a showing that a “challenged action was
motivated by an intent to discriminate.”?® Evidence of “bad faith, ill will or any evil motive on
the part of the [recipient] is not necessary.*® Evidence in a disparate treatment case will
generally show that the recipient was not only aware of the complainant's protected status, but
that the recipient acted, at least in part, because of the complainant's protected status.*> Disparate
treatment cases can involve either “individual™ or “class” discrimination (or both).

EPA will evaluate the “totality of the relevant facts” inciuding direct, circumstantial, and
statistical evidence to determine whether intentional discrimination has occurred.®® For example,
evidence to be considered may include:

» statements by decision makers,

s the historical background of the events in issue,

o the sequence of events leading to the decision in issue,

» adeparture from standard procedure (e.g., lailure to consider factors normally
considered),
legislative or administrative history {e.g., minutes of meetings),
the foreseeability of the consequences of the action,
» 2 history of discriminatory or segregated conduct.’’

If & prima facie case of disparate treatment is established, the recipient then has the burden of
producing a legitimate, non-discriminatory reason for the challenged policy or decision and the
different treatment.”® If the recipient articulates such a reason, EPA must then determine if there
is evidence that the proffered reason is false, i.¢., that the nondiscriminatory reason or reasons or
the defendant gives for its actions are not the true reasons and are actually a pretext for
discriminatory intent.®

3 See Alexander v. Choate, 469 1.8, 287, 293 (1983); Guardians Ass'n. v. Civii Serv. Comm’'n, 463 U S, 582
(1983).

# Elston, 997 F.2d at 1406.

M Williams v. City of Dothan, 745 F.2d 1406, 1414 (11th Cir. 1584).

35 Congress has prohibited acts of intentional discrimination based on the protected bases identified in Section L.
These protections are statutory, not constitutional, and the analysis under the civil rights statutes at issue here may
differ from the different levels of protections the Equal Protection Clause provides to classifications based on sex;
disability; and race, color, and national origin.

35 See Washington v, Davis, 426 11,8, 229, 242 (1976).

37 See A rlington Heights v. Metro. Hous. Redevelopment Corp., 429 .8, 232 at 266-68 (1977} {evahuation of
mtentional diserimination claim under the Fourteenth Amendment).

3 The recipient’s explanation of its legitimate reason{s) must be clear and reasonably specific. Not every profiered
reason will be legally sufficient to rebut a prima facie case. See Texas Dep't of Cmty. Affairs v. Burdine, 450 U.S.
248, 254-55, 258 (1981).

3% See Burdine, 450 US. at 253-56; Brooks v. Cty. Comm 'n of Jefferson Ciy., 446 F.3d 1160, 1162-63 {1 1th Cir.
2006).
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2. Analysis

EPA’s investigation of the public participation issue focused in part on the GPS public
involvement processes between 1992 and 1994. At the time of the GPS permit hearings,
Michigan was implementing the public participation requirements established under the Clean
Alr Act with regard to notice and comment. These requirements leave significant room for
discretion as to how the hearing process and other elements of public involvement are
implemented.

The MAPCC,* which ran the October and December 1992 GPS public hearings and issued the
initial GPS operating permit, had no written or formalized operating procedures for conducting
its meetings, but instead exercised discretion in conducting meetings in accordance with a set of
practices established over time.¥ MDEQ,* which took over the function of running permit
hearings when the MAPCC was disbanded, did not have any formal policies and procedures
gover?ing public hearings in place during 1993 and 1994 when the final GPS hearings were
held.*

EPA. also reviewed a variety of documents related to facility permits, permit hearings, and permit
decisions. EPA was told that the MAPCC had developed a series of unwritten standard
operating procedures that it used to manage hearings.** To assist in its understanding of any
unwritten hearing procedures, EPA also reviewed recordings of MDEQ and MAPCC meetings
and permit hearings and it interviewed MAPCC Commissioners, MDEQ staff, the Complainants,
and others who were present at various meetings and hearings during the 1992-1994-time period.

As described below, decisions were made by both the MAPCC and MDEQ officials that resulted
in African Americans being treated differently and less favorably than Whites.

a. December 1, 1992 Hearing

19 The MAPCC set an agenda for each meeting, including consideration of Administrative Rules packages, draft
permits (i.e., permit hearings), and consent orders, and had a regularly scheduled agenda item to give individuals
and organizations an opportunity to discuss items with the MAPCC that were not on the agenda. Letter from John
Fordell Leone, Assistant Attorney General, Environment, Natural Resources, and Agriculture Division, Michigan
Department of Attorney General, to Velveta Golightly-Howell, Director, Office of Civil Rights, US EPA {(Nov. 6,
2015).

H See Interview with Former MAPCC Chairman at 2-4 (Mar. 26, 1999). See also Interview with Former MAPCC
Commissioner B (Mar, 30, 1999) (recalling no specific process for establishing the order of speakers),

2 In 1992, the Air Quality Division was located within the Michigan Department of Natural Resources (MDNR}).
When the MAPCC was disbanded in 1993, the Air Quality Division took over the MAPCC functiens.** In 1995, the
MDNR was split into twa new departments, the DNR and the Michigan Department of Environmental Quality
{(MDEQ), which became responsible for environmental permitting and enforcement. MDEQ’s current autheority
includes: “(b) Issue permits for the construction and operation of sources, processes, and process equipment, subject
to enforceable emission limitations and standards and other conditions reasonably necessary to assure compliance
with all applicable requirements of this part, rules promulgated under this part, and the clean air act.” MCLS §
324.5503.

43 Letter from Todd B. Adams, Assistant Attorney General, Natural Resources Division, Department of Attorney
General, to Ann Goode, Director, Office of Civil Rights, US EPA, Response to Question 3 (July 28, 1999).

4 G2z Inerview with Former MAPCC Chairman (Mar. 26, 1999). See also Interview with Former MAPCC
Commissioner B (Mar. 30, 1999) (recalling no specific process for establishing the order of speakers).
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On June 8§, 1992, Genesee Power Station Limited Partnership (GPSLP) applied to the Air Quality
Division for an Air Use Permit under the CAA to operate GPS.** GPS was also required to
submit a Wood Waste Procurement and Monitoring Plan (Wood Waste Plan) before starting trial
operation of the facility to ensure that GPS only used wood waste fuel that complied with the
requirements of the permit. The Wood Waste Plan was to go through a public comment process
before it could be approved.

On October 5, 1992, the draft GPS permit was made available to the public and a public
comment period was announced.*® The first GPS permit hearing was held on October 27, 1992
in Lansing. At the hearing, MDEQ reported that it had received significant comments and
suggested the hearing be postponed until the next meeting to allow staff time to review all the
comments.?” MDEQ staff recommended a revision to several permit conditions.*® The MAPCC
decided to continue the GPS hearing on December 1, 1992, their next scheduled meeting.*® In
the intervening time, MDEQ was to resolve concems MAPCC Commissioners raised during the
October 27" hearing; prepare a revised air toxics analysis; and respond to public comment.*®
The MAPCC also extended the public comment period for an additional three weeks.>'

EPA has found no evidence that notice was given to the public in advance of the meeting stating
that the GPS permit hearing, as opposed to the general MAPCC meeting or any other permit
hearings on the schedule, would begin at 9:00 a.m. The agenda handed out at the December 1,
1992 MAPCC meeting agenda lists 8 items in what appears to be the time between 9 a.m. and 1

pmSE

. Requests to speak either in advance of or out of order al hearings

According to MAPCC Commissioners, the MAPCC regularly accommodated elected
representatives at MAPCC meetings based upon their schedules.”> Commissioners stated that
they would allow elected representatives to offer their comments on a particular permit before
the scheduled hearing if their schedules dictated that they be elsewhere when that permit hearing
was to take place.> The MAPCC also accommodated other attendees with scheduling
conflicts.™® One MAPCC Commissioners stated that the MAPCC was “in the business of

3 Permit Application No, 579-92, MDNR AQD, june 8, 1992,

¥ Letter from Lynn Fiedler, Permit Section Supervisor, MDNR/MDEQ to “Interested Party”, Dec. 7, 1992 at 1.
4 MAPCC Meeting Minutes, Lansing, Mich. (Oct. 27, 1992} at 5.

B er

* Id. See also, Transcript of MAPCC Meeting, October 27, 1992, Lansing, Michigan, at 174.

3 Transcript of MAPCC Meeting, Qctober 27, 1992, Lansing, Michigan, at 174-7¢.

31 MAPCC Meeting Minutes, Lansing, Mich, (Oct, 27, 1992) at 7. The extended comment period closed on
November 17, 1992, providing a fotal written comment period of 42 days.

32 Meeting Agenda, Michigan Air Pollution Control Commission, December 1, 1992,

3 nterview of former MAPCC Commissioner A (Mar. 26, 1999); interview of MDNR/AQD Emplovee A at 20
(Mar. 26, 1999},

3 interview of former Chairman of the MAPCC (Mar. 23, 1999),

* Interview of former MAPCC Commissioner B at 11 (Aug. 14, 1997) (accommodations were regularly made for

persons with scheduling conflicts).
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listening to the public,” and that it “typically went out of [its] way to try to listen io people who
had taken the time to appear before the Commission.”®

During the December 1, 1992 meeting in Lansing, the MAPCC considered three permits in
addition to other five agenda itenis. In addition to GPS, there were permit hearings scheduled
related to two proposed facilities in Marquette County, one in Sands Township and one in
Skandia.”” The GPS permit hearing was the 7 item on the agenda. The MAPCC began its
meeting around 9:00 am. At 930 am. the MAPCC started the first scheduled public hearing for
the Marquette County Soltd Wasie Management Authority. By 11:45 am., only 3 people had
commented on this permit application.®® The Chairman of the MAPCC indicated that the
MAPCC would break for lunch, but that before it did so, Dr. Robert Soderstrom would speak on
the GPS permit application because he had a scheduling conflict and had to leave.® Dr. Robert
Soderstrom, from the Genesee Medical Society, who is White, then s.poke.60

State Representative Floyd Clack and Ms. Janice O'Neal, both of whom are African American,
each asked to address the MAPCC in advance of the GPS hearing because of scheduling
conflicts created by the delay of the hearing.%! Neither request was granted. Ms. O’Neal
provided her oral comments at the GPS hearing later that evening after traveling 120 miles to
Flint and back.®* Ms. Bogardus, who is White, interrupted the MAPCC as they deliberated about
whether to postpone the GPS hearing.** She did not ask permission to speak in advance of the
GPS hearing. She interrupted the Commissioners and was allowed to proceed with her
remarks.%

The MAPCC deviated from what was described as its standard operating procedures for handling
requests to speak in advance of the public comment period resulting in African Americans’
requests being denied while requests by Whiles to speak in advance were granted.

MDEQ has subsequently implemented policy and guidance that may reduce the likelihood that a
hearing would run late into the night (e.g., limiting the agenda to only one permit, time Iimits on

% Interview of former MAPCC Commissioner A at 6 {Mar, 26, 1999),

ST MAPCC Meeting Minutes, Lansing, Mich. (Dec. 1, 1992) at 4, 7-8.

®Id, at 5.

37 See MAPCC Meeting Minutes, Lansing, Mich. (Dec. 1, 1992) at 3, and Transcript of MAPCC Meeting,
December 1, 1992, Part 1, Lansing, Michigan, at 2. Chairman stated: *At this point, | would like to deviate from the
agenda for just a moment, We have had a request prior to this time from the Genesee County Medical Society that
we permit Dr. Soderstrom to speak on Item 7 on the agenda, as he has to leave at noon. So would Dr. Sederstrom
please come up?”

5 MAPCC Meeting Minutes, Lansing, Mich, (Dec. 1, 1992} at 5; Transcript of MAPCC Meeting, December 1,
1992, Part 1, Lansing, Michigan, at 2-8; Audic Tape Recording of MAPCC Meeting, December 1, 1992, Tape 2,
Side B at 2:38 — 10:38.

& Interview of Witness A. (Sept. 29, 1998),

52 Interview of Wimess B (Apr. 6, 1999).

8 MAPCC Meeting Minutes, Lansing, Mich. (Dec. 1, 1992) at 8; Transcript of MAPCC Meeting, December 1,
1992, Part 1, Lansing, Michigan, at 14-15. See afso Audio Tape Recording of MAPCC Meeting, December 1, 1992,
Tape 5, Side A.

b4 Transcript of MAPCC Meeting, December 1, 1992, Part I, Lansing, Michigan, at 15. See afso Audio Tape
Recording of MAPCC Meeting, December 1, 1992, Tape 5, Side A.
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speakers). However, no information was provided on how MDEQ would evaluate requests to
speak in advance or other requests for special accommodations. EPA reviewed current public
involvement policy, guidance, and procedures provided by MDEQ on November 7, 2016 to
determine whether they provide sufficient safeguards to ensure similar incidents would not occur
today.

ii. Limiting time 10 review permit materials and provide comments.

At about 2:10 p.m., MDEQ staff provided the public a limited number of copies of the revised
GPS Draft Permit and accompanying Staff Activity Report Addendum (SAR Addendum) and
their attachments.®® The 26 page SAR Addendum stated that in response to the comments and
additional information, MDEQ summarized the results of technical studies analyzing wood waste
emissions from other wood waste boilers; * included a revised BACT analysis for air toxics;
“performed an additional analysis of the worst case emissions from the proposed facility;” and
“made numerous changes” to permit conditions in the October 5, 1992 Draft Permit.5” An
MDEQ employee acknowledged its lateness, but explained MDEQ “felt it needed to be done as
best as possible in order to lay out the facts.”®®

Some people wete given the full report, while others were given only a handout summarizing the
major changes to the original permit.*’ Hearing attendees had less than 5 hours to review the
changes to the proposed permit conditions and to develop meaningful questions and comments
for the Commissioners and MDEQ staff before the GPS hearing began. At the beginning of the
(3PS hearing that evening, an MDEQ employee anmounced additional copies of the SAR were
available for those who did not receive them earlier.”® While it appears more SARS were made
available at the beginning of the GPS hearing, it is uncicar whether all those present were
provided their own copy.

The GPS hearing began at about 6:40 p.m. with public comment commencing at about 8:40
p.m.”!  Community members interested in providing comments to the MAPCC were given their
opportunity more than 11 hours after they had arrived from Flint and the MAPCC meeting had
begun. The length of time before the GPS hearing began was irregular for the MAPCC, as most
MAPCC meetings had concluded or were wrapping up in the early evening.”® At no other

8 Transcript of MAPCC Meeting, December 1, 1992, Part [, Lansing, Michigan, at 11, 22. MDEQ staff
acknowledged that the initial amount of copies provided was limited when they offered copies to those whe “did not
get a copy of the staff report early this afternoon.”

8 MDEQ AQD Staff Activity Report, December 1, 1992, at 5-9,

57 MDNR, Staff Activity Report Addendum at 9 (Dec, 1, 1992} {Conclusion}, The Renewable Operating Permit for
GPS (Permit # 199600357) cites the new air toxics rules, but does not include an additional analysis of air toxics or
a change in emissions limits. MDEQ, Staff Report Addendum {Aug. 16, 2000).

% Transcript of MAPCC Meeting, December 1, 1992, Part t, Lansing, Michigan, at 21.

8 Jd.

* Franscript of MAPCC Meeting, December 1, 1992, Part 1, Lansing, Michigan, at 22.

"1 See EPA Chronolegy of Events for Dec. 1, 1992 MAPCC Meeting,

2 According to former a MAPCC Commissioner public hearings typically began and ended during “normal business
hours.” See Interview with former MAPCC Commissioner A at 7 (Mar. 26, 1999); Interview with former MAPCC
Commissioner B at 7 (Mar. 30, 1999) {stating that an MAPCC meeting that continued beyond 9:00 p.m. was “fairly
unusual™). However, according to an MDEQ official, there was really no “normal time” for a hearing to begin or
end because meeting agendas varied so much from month to month. “Sometimes the agenda was relatively short, so
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hearing held in 1992 were community members required to wait 9 hours before their hearing
started and 11 hours before they were allowed to provide comment. The GPS public hearing
lasted almost 6 hours.”

The MAPCC considered a proposal to postpone the GPS permit hearing.” One Commissioner
suggested having a meeting in Flint and recognized that Flint residents had to come to Lansing
twice, stating the MAPCC has “been so rude to those people, prolonging the meeting, dragging
them out, . . . it’s going to be late at night, they have to get home to their children . . .”"® Another
Commissioner agreed a meeting in Flint might be a good alternative to going “way beyond 5
o’clggk” and the Commissioner did not think knowing some of the residents that they could do
that.

MDEQ stated that it provided 10 hours of public hearings and 42 days of public comment for
this permit.”” While the number of days for writien comments exceeds regulatory requirements,
it is not relevant when the issue is the amount of time to read, analyze, and develop comments on
the considerable new information presented on December 1, 1992. Because the hearing was not
postponed, the oral comment period at the December 1 hearing was the only opportunity the
Flint community had to provide comment on the new items introduced that afternoon. No
additional written comment period was given because the GPS permit was approved immediately
after the oral comment period ended that night. If any members of the public needed more time
to read and digest the new materials to prepare comments or were not available to provide oral
comment to the MAPCC that evening, there was no other opportunity to provide comment on the
new information.

MDEQ also stated that there were various informal opportunities for the public to learn about the
project, including articles in the local newspaper published before the start of the comment
period, meetings sponsored by Genesee Township, a Genesee County Health Department
meeting, a neighborhood coalition meeting, and a GPSLP-sponsored tour of a similar facility in
Grayling, Michigan.”® While all of these types of meetings may be a good source of information
for the residents, they are not relevant to the issues raised by the complainants about their ability
to comment on the revised permit conditions presented on December 1% or the analysis
supporting those conditions.

The MAPCC had the discretion to postpone the December 1992 hearing and/or extend the
comment period. The decision te continue the hearing into the night and to issue the permit
without allowing time for those at the hearing to review and prepare comments on new permit
conditions, new analyses, and other information resulted in the commenters from the

the meeting was over in a few hours. Other times there would be many items on the agenda, and the hearings went
well into the night.” See Interview of MDNR/AQD Employee A at 21 (Mar. 26, 1999).

 See EPA Chronology of Events for Dec. 1, 1992 MAPCC Meeting.

* MAPCC Meeting Minutes, Lansing, Mich. (Dec. 1, 1992) at 8; Transcript of MAPCC Meeting, December 1,
1992, Part 1, Lansing, Michigan, at 8-9.

* Audio Tape Recording of MAPCC Meeting, December 1, 1992, Tape 4, Side A at 15:45-17:25.

** Audio Tape Recording of MAPCC Meeting, December 1, 1992, Tape 4, Side A at 15:45-17:25.

7 Letter from Leslie K. Bender, Legislative Liaison, MDNR to Mike Mattheisen, OCR, US EPA 2 (June 29, 1995}
at2, 4, 6. MDEQ noted that the October 27, 1992 GPS hearing lasted approximately 4.5 hours, and that the
December 1, 1992 GPS hearing lasted approximately 3.5 hours. /d. at 4.

B Id, at2-3.
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predominantly African American community being treated less favorably than people at other
permit hearings for facilities in predominantly non-African American communities.

MDEQ has implemented procedures and guidance designed to prevent hearings that would
require commenters to wait over 10 hours to provide their comments (e.g., generally scheduling
only one permit hearing; initially limiting commenters to 5 minutes with an opportunity to
provide additional comments after everyone has had their turn). Also, MDEQ continues to
provide a process for extending a public comment period upon written request.”

These changes may address some of the causes that contributed to the residents of the African
American community having to stay at the hearing in Lansing well after midnight. However, no
information was provided on how MDEQ would evaluate requests to postpone hearings or
extend the public comment period.

iii. Consideration of Community Siting Concerns and Opposition

At the December 1, 1992 meeting, in addition to the GPS permit, the MAPCC also considered
the permit application for the Contaminated Soil Recycling facility proposed in Skandia.
Skandia is a predominantly White community in Marquette County, Michigan.®® Residents of
both the Flint®! and Skandia® communities expressed significant community opposition to the
permits.

The transeript of the December 1-2, 1992 hearing contain discussions that indicate that at least
one MAPCC Commissioner considered community opposition during his deliberations over
issuance of the Skandia permit.®®

In response to the allegation, MDEQ stated that the MAPCC followed proper procedures in the
GPS permit hearing.%* Regarding the role of community opposition in the Contaminated Soil
Recycling decision, MDEQ stated that the MAPCC had a legal obligation to approve any permit

" 4 Citizen's Guide to Participation in Michigan's Air Pollution Control Program, {(April 2007) at 12.

%0 1990 Census of Population and Data Public Law 41-171 Data.

1 At the October 27, 1992 hearing, eight people representing different community groups or themselves, spoke in
opposition to the proposed GPS permit. The commenters “expressed concerns regarding; no guarantee that clean
wood would be burned; contamination to the Flint River; existing odors from junkyards burning tires, asphalt plants,
cement plants, and Buick; children and senior citizens with respiratory problems; high cancer rate and infant
mertality; and environmental racism and economic discrimination.” MAPCC Meeting Minutes, Lansing, Mich.
(Oct. 27, 1992} at 5. A petition was submitted with 350 signatures opposed to the GPS permit being issued.

32 MDEQ staff reported that “the proposed facility will likely comply with all applicable state and federal air quality
regulations; however, there is an unresolved local construction permit issve and significant public controversy.”

Id., at 7. Thirteen individuals spoke opposing the Contaminated Soil Recycling, Inc. facility and “a petition with
360 signatures of opposed to the site location was submiitted. . . Some commenters expressed health concerns which
may be exacerbated by the proposed incinerator.” Jel, at 8.

8 Transcript of MAPCC Meeting, December 1, 1992, Part 2, Lansing, Michigan, pp. 1-3. One Comimissianer stated
he would take into account the people who were most impacted and if the public tells him they would rather the
MAPCC not approve it, it affects his decision. Ie further stated that he intended “to take the public into my
consideration, and because of its poor siting, and because 1 think the citizens do feel that there’s going to be an
impact, ['m not going to approve it.” Transcript of MAPCC Meeting, December 1, 1992, Part 2, Lansing, Michigan,
at 3.

8 Letter from Leslie K. Bender, Legislative Liaison, MDNR to Mike Mattheisen, OCR, US EPA (June 29, 19953) at
4.
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application meeting applicable state and federal air pollution regulations.®® MDEQ stated that
these air pollution regulations were not met in the Contaminated Soil Recycling decision.®

If considering community opposition was proper procedures, then it appears the MAPCC
followed them for Contaminated So1l Recycling, but not for GPS. If MDEQ is saying that the
MAPCC followed proper procedures by denying the Contaminated Soil Recycling permit
because it did not meet regulatory requirements, the transcript of the hearing indicates that the
MAPCC was trying to determine what they would consider in making their decision. The fact
that the result of the hearing was the correct result under the environmental regulations, does not
change the concerns with regard to the process that was used in one instance and not the other.

MDEQ’s 2014 Public Involvement Handbook contains a very short discussion of public
involvement in permitting decisions states: “The fact that a community or individual simply does
not want a proposed facility in their community is generally not a factor that can be considered
by the DEQ in reaching a decision on a proposed permit. Local governmental officials may have
authority 1o consider local preferences when making zoning decisions.”®” So it appears MDEQ
has implemented guidance that ensures that when it comes to community opposition, al
comnuunities will be treated equally, in that their oppositions will not be considered in the
decision-making process.

b. October 20, 1994 Hearing

In October 1993, EPA’s Environmental Appeals Board (EAB)®® had upheld the validity of the
GPS permil, but asked the MDEQ to consider whether fuel cleaning (“the removal of wood
painted or treated with lead-bearing substances™) for the wood that would be burned in the
facility constituted the Best Available Control Technology (BACT) for lead emissions.” On
November 18, 1993, MDEQ announced a public comment period and scheduled a hearing for the
reconsideration of BACT for lead. On December 21, 1993, the MDEQ held a hearing to discuss
fuel cleaning for the GPS facility® in Genesee Township, Michigan. Kearsley High School is
approximately five miles from the proposed GPS facility in predominantly White Genesee
Township, Michigan.”’

i. Armed and uniformed officers at hearing.

On October 20, 1994, MDEQ held a hearing at the Carpenter Road School, in a predominantly
African American neighborhood bordering the GPS facility 2 in Flint, to receive public

85 1d, at 3.

8 MAPCC Meeting Minutes, Lansing, Mich. (Dec. 1, 1992) at 9.

8 MDEQ’s Public Involvement Handbook, 4 Citizen's Guide (January 2014) p. 16.

% Audio Tape Recording of MDNR Meeting. December 21, 1993, Tape | Side A, at 3:10-3:18.

8 14, at 3:18-3:40. See also /n the Matter of Genesee Power Station, E.AB., PSD Appeal Nos. 93-1 through 93-7
(Oct. 22, 1993) at 43.

% id, at 0:20-3:10.

°I Brown Longitudinal Tract Database (LTDB) based on decennial census data, 2000 & 1990 as presented in the
1.5. Department of Housing and Urban Development’s AFFH Data and Mapping Tool.

% Brown Longitudinal Tract Database (LTDB) based on decennial census data, 2000 & 1990 as presented in the
U.S. Department of Housing and Urban Development’s AFFH Data and Mapping Tool.
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comment on the proposed Wood Waste Plan.”® This was the last hearing before GPS would
begin normal operation. This was the second GPS public hearing held outside of Lansing and
the first to take place in the predominantly African American neighborhood. Two uniformed and
armed MDEQ Conservation Officers attended the hearing at the request of the MDEQ.** The
first two GPS public hearings had been held in Lansing without armed uniformed officers
present at the doors of the hearing.”®

The Law Enforcement Division, for whom the conservation officers work, did not have any
written policy on the use of armed and uniformed officers at hearings. In response to the
question of why the armed and uniformed officérs were present at the Carpenter Road hearing,
Michigan state agencies gave a variety of answers. The Law Enforcement Division stated that
upon request, conservation officers were typically assigned to state government real estate sales
(strong box security) and other public meetings where it was anticipated that personnel safety
may be a concern due to the controversial nature of an issue.”® Both of the officers at the
Carpenter Road hearing stated they had been assigned to guard hearings before, but according to
both the officers and other MDEQ staff having guards at MDEQ meetings was not a frequent
occurrelgce and only occuired when the MDEQ anticipated popular disapproval of MDEQ
actions.”’

There was no strong box to guard at the GPS hearing. There is no persuasive evidence in the
record that personnel safety may have been a concern due to the controversial nature of an issue.
The state office for whom the conservation officers worked had no record of a request for the
presence of armed uniformed officers that might contain an explanation for their presence.
Neither of the two Conservation Officers who were present at that GPS hearing recalled being
briefed regarding the reason that their presence was required.”®

In 1999, MDEQ stated that no complaints had been filed regarding the presence of conservation
officers at public hearings or meetings since 1994.% MDEQ stated that it has held public
hearings and meetings in the local affected communities without incident, and that many of these
meetings were conducted in inner-city communities.'®® MDEQ’s recent response'?! describes a

3 Transcript of Meeting, MDNR, AQD, October 20, 1994, Flint, Michigan, at 2-3. See Interview with MDNR/AQD
Staff’ A at 35 (Mar. 26, 1999).

% [nterview with MDNR/MDEQ Employee B at 38 (Mar. 26, 1999) (statement confirming that there were 2 MDEQ
Canservation Officers present at the October 20, 1994 hearing).

% Group Interview of Complainants (Sept. 29, 1998).

% Letter from Todd B. Adams, Assistant Attorney General, Natural Resources Division, Department of Attorney
General, Michigan, to Ann Goode, Director, Office of Civil Rights, US EPA, Response to Question 2 (July 28,
1999).

97 See Interview of MDNR/MDEQ Conservation Officer A (May, 17, 1999); Interview of MDNR/MDEQ
Canservation Officer B (May. 17, 1999); See also Interview with MDNR/AQD Staff A, (Mar. 26, 1999) at 29-32

% Interview of MDNR/MDEQ Conservation Officer A, (May. 17, 1999); Interview of MDNR/MDEQ Conservation
Officer B (May. 17, 1599);

% Letter from Todd B. Adams, Assistant Attorney General, Natural Resources Division, Department of Attorney
General, Michigan, to Ann Geode, Director, Office of Civil Rights, US EPA, Response to Question 2 (July 28,
1999),

10D fd

161 [ etter from John Fordell Leone, Assistant Attorney General, Envirenment, Natural Resources, and Agricuifure
Division, Michigan Department of Attorney General, to Velveta Golightly-Howell, Director, Office of Civil Rights,
US EPA (Nov. 6,2015) at page 7.
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number of reasons, iricluding some not mentioned in 1999, why armed and uniformed officers
might be present at hearings and indicates that depending on the circumstances, there are several
different types of officers that might be present.

At the time, the use of armed and uniformed officers was uncommon and appears to have only
happened at the hearing held in the African American community. In evaluating the use of
armed and uniformed officers in this situation, EPA considered the intimidation factor through
threat of police force as historically used against African Americans when attempting to exercise
their rights.

Without any credible explanation, MDEQ deviated from its stated policy at the time by placing
the armed and uniformed guards at the GPS hearing in Flint. MDEQ has not provided a copy of
any current policies that apply to the use of armed and uniformed officers at hearings or the
criteria used to evaluate whether and when certain types of officers should be used {(e.g., plain
clothes, armed and uniformed police, conservation officers),

ii. Close of hearing during testimony

MDEQ adjourned the October 20, 1994 hearing during the testimony of an African American
speaker and before everyone had been given a chance to testify.

The decision to adjourn the hearing surprised MDEQ staff.'®> MDEQ staff stated that, before its
adjournment, the October 20, 1994 hearing was not atypically controversial or heated, nor was
the audience disorderly. MDEQ staff members stated that the audience at Carpenter Road
Elementary was no more emotional than audiences at other hearings that had not been
adjourned.'”® One MDEQ employee stated that she had never seen any hearing adjourned before
all of the commenters were allowed to speak.'%!

In addition, another witness who attended most of the air permit hearings held in Michigan from
1990 to 1996 stated that he had never seen the MDEQ) adjourn a hearing as it did at the
QOctober 20, 1994 GPS hearing. The witness stated that commenters at other hearings had made

comments similar to Ms. O’Neal’s, but the MDEQ had never adjourned a hearing because of

The evidence shows that Ms. O’Neal, an African American, was treated less favorably than all
other commenters at any MDEQ hearing in anyone’s memory. In addition, the witnesses say
that to their knowledge the first time, and for some who attended many hearings afterward the
only time, a hearing was closed before all commenters could speak was when it was held in the
African American community in Flint.

102 Interview with MDNR/MDEQ Employee B at 38 (Mar. 26, 1999). Interview with MDNR/AQD Employee A_ at
34 (Mar. 26, 1999).

nterview with MDNR/MBEQ Employee B at 38 (Mar. 26, 1999). Interview with MDNR/AQD Employee A. at
34 (Mar. 26, 1999}

14 Interview with MDNR/MDEQ Employee B at 43-45 (Mar. 26, 1999),

195 Interview with Witness C (Mar. 19, 1999),
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MDEQ did not provide any current information or decision criteria to address whether and when
a current hearing might be closed before all those wishing to speak were able to provide
comments.

The remaining people signed up to present comments who had not yet been called were unable to
provide their testimony to the MDEQ at that hearing.'”® Unidentified persons in the audience
then began calling out comments such as: “We want to hear what she hasto .. .”; and “That’s
not fair,”!%7 MDEQ contacted the three people who had been prevented from testifying at that
hearing and asked them to submit their written comments to MDEQ.!%® However, one of those
commenters stated that written testimony would have been inadequate because she had visual
aids for her presentation. On December 22, 1994, MDEQ held a special hearing in order to
allow the commenter to make her presentation.’”” On January 12, 1995, MDEQ issued a
supplement to the permit requiring revisions, clarifications, and modifications in the Wood
Waste Plan.!'?

3. Conclusion

Flint, the cormnmunity that borders that GPS facility, was and continues to be predominantly
African American. Both individually and as a community, African Americans were subjected to
adverse actions by the MAPCC or MDEQ, while similarly situated, non-African Americans and
non-African American communities were not subjected to the same adverse actions.

During that time period, the MAPCC and MDEQ had written no formalized operating
procedures for conducting its meetings or hearings. However, there were a series of unwritten
standard operating procedures that EPA was told existed or that could be discerned from hearing
records. The MAPCC deviated from those standard operating procedures on more than one
occasion to the detriment of African Americans. For example, the MAPCC stated it had a
standard operating procedure for handling requests to speak in advance of a hearing. The
MAPCC’s deviation from the stated standard operating procedure resulted in one African
American commenter not being able to provide his comments while another African American
commenter was forced to drive back to Flint only to return to the hearing later that night to
provide her comments.

Regardless of whether it was appropriate for the MAPCC Commissioners to consider community
opposition in thetr votes, the record supports a finding that one Commissioner did consider it in
casting his vote for one permit before the MAPCC on December 1, 1992. Both the White
community of Skandia and the African American community of Flint expressed significant
opposition to the MAPCC granting a permit to operate the proposed facilities. MAPCC
decisions that day granted the White community’s request, while that of the African American
community was denied. In addition, it appears from MDEQ’s response that community

196 Transcript of Meeting, MDNR, AQD, October 20, 1994, Flint, Michigan, at 129-130, See also Audio Tape
Recording of MDNR Meeting. December 22, 1994, Tape | Side A, at 1:50-2:20.

197 Audio Tape Recording of MDNR Meeting. October 20, 1994, Tape 3, Side A.

1% Audio Tape Recording of MDNR Meeting. December 22, 1994, Tape 1 Side A, at 1:30-2:20.

199 1., at 0:00 -3:00.

119 1 etter from Russell Harding, Deputy Director, MDNR to A. Sarkar, jan. 12, 1995 at 1-2.
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opposition was not one of the factors the MAPCC was to consider in its decision. If that is the
case, then in addition to weighing consideration of community opposition differently, this
Commisstoner deviated from that policy of not considering community opposition.

Moreover, MDEQ deviated from the stated policy for the assignment of armed and uniformed
guards and assigned them to the GPS hearing in Flint. In light of the rarity at the time of the use
of the armed and uniformed officers; no apparent or articulated need for their presence; and the
commonly known historical use of threat of police force to intimidate African Americans who
attempt to exercise their civil rights, this use of the officers is yet another example of how the
African American community was treated less favorably than White communities who sought to
exercise their rights at permit hearings.

The closing of the final GPS hearing held in Flint during the comments of an African American
commenter and before all the commenters who signed up could speak was a deviation from the
standard operating procedures that all of the witnesses there had experienced.

The totality of the circumstances described above supported by a preponderance of the evidence
in EPA’s record would lead a reasonable person to conclude that race discrimination was more
likely than not the reason why African Americans were treated less favorably than non-African
Americans during the 1992-1994 public participation for the GPS permit.

In addition, as will be discussed later in this letter, EPA has significant concerns about MDEQ’s
current public participation program and whether MDEQ can ensure that these instances of
discriminatory treatment would not occur today. In particular, EPA notes that there is no
guidance or neutral criteria for MDEQ staff to follow should they encounter the same or similar
decistonal processes related to the disparate treatment at 1ssue in this case.

Issue 2: Health Impacts

In response to allegations raised by the Complainants, EPA investigated whether African
Americans would be subjected to adverse disparate health impacts from air pollution emissions
from (1) GPS and similar statewide sources; (2) GPS added to the existing cumulative air
pollution in Genesee County; and (3) GPS by itself.

1. Legal Standard
This issue is being analyzed under a disparate impact or discriminatory effects standard. ''! As

noted previously, EPA and other federal agencies are authorized to enact regulations to achieve
the law's objectives in prohibiting discrimination. For example, EPA regulations state:

" Guardians, 463 U.S. at 582; Alexander v. Choate, 469 U.S. at 293. Many subsequent cases have also recognized
the validity of Title VI disparate impact claims. See Villanueva v. Carere, 85 F.3d 481 (10th Cir. 1996); New York
Urban League v. New York, 71 F.3d 1031, 1036 (2d Cir. 1995); Chicago v. Lindley, 66 F.3d 819 (7th Cir. 1995);
David K. v. Lane, 839 F.2d 1263 (7th Cir. 1988); Gomez v. lllinois State Bd. Of Educ., 811 F.2d 1030 (7th Cir.
1987); Georgia State Conference of Branches of NAACP v. Georgia, T75 F.2d 1403 (11th Cir. 1985); Larry P. v.
Riles, 793 F.2d 969 (9th Cir. 1984). United States v. Maricopa Cty, 915 F. Supp. 2d 1073, 1081 {D. Ariz. 2012)
(plaintiff properly stated a disparate impact claim where limited-English proficient Latino inmates had diminished
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A recipient shall not use criteria or methods of administering its program or activity
which have the effect of subjecting individuals to discrimination. ... ''?

In a disparate impact case, EPA must determine whether the recipient uses a facially neutral
policy or practice that has a sufficiently adverse (harmful) and disproportionate effect based on
race, color, or national origin. This is referred to as the prima facie case. To establish an adverse
disparate impact, EPA must:

(1) identify the specific policy or practice at issue;
(2} establish adversity/harm;!1?

(3) establish disparity;''! and

(4) establish causation.'t

The focus here is on the consequences of the recipient's policies or decisions, rather than the
recipient's intent.!!® The neutral policy or decision at issue need not be limited to one that a
recipient formalizes in writing, but also could be one that is understood as “standard operating
procedure” by recipient’s employees.!!'” Similarly, the neutral practice need not be affirmatively
undertai}lcsen, but in some instances could be the failure to take action, or to adopt an important
policy.

access to jail services such as sanitary needs, food, clothing, legal information, and religious services}). In addition,
by memorandum dated July 14, 1994, the Attorney General directed the Heads of Departments and Agencies to
"ensure that the disparate impact provisions in your regutations are fully utilized so that all persons may enjoy
equatly the benefits of {flederally financed programs.” Attorney General Memorandum on the use of the Disparate
Impact Standard in Administrative Regulations under Title V1 of the Civil Rights Act of 1964 (July 14, 1994)
(hitp://www justice.gov/ag/attorney-general-july-14- 1994-memorandum-use-disparate-impact-standard-
administrative-regulations).
U240 C.F.R. §7.35(b).
13 Adversity exists if a fact specific inquiry determines that the nature, size, or likeliheod of the impact is sufficient
to make 1t an actionable harm,
i In analyzing disparity, EPA analyzes whether a disproportionate share of the adversity/harm is borne by
individuals based on their race, color, national origin, age, disability or sex. A general measure of disparity
compares the proportion of persons in the protected class who are adversely affected by the challenged policy or
decision and the proportior: of persons not in the protected class who are adversely affected. See Tsombanidis v. W.
Haven Fire Dep’t, 352 F.3d 565, 576-77 (2d Cir. 2003). When demonstrating disparity using statistics, the disparity
must be statistically significant.
15 See N.Y.C. Envtl. Justice All. v. Gindiani, 214 F.3d 65, 69 (2d Cir. 2000) (plaintiffs must “allege a causal
connection between a facially neutral policy and a disproportionate and adverse impact on minorities™).
18 Lau v. Nichols, 414 U.S. 363, at 568 (1974).
W7 If as part of a recipient’s permitting of a facility, a recipient makes a decision with respect to the siting of a
facility; such decision may not intentionally discriminate or have a discriminatory effect on a protected population.
The regulation states:
A recipient shall not choose a site or location of a facility that has the purpose or effect of excluding
individnals from, denying them the benefits of, or subjecting them to discrimination under any program or
activity to which this part applies on the grounds of race, color, or national origin or sex; or with the
purpose or effect of defeating or substantially impairing the accomplishment of the obiectives of this
subpart. 40 C.F.R. § 7.35(c).
M8 See, e.g., Maricopa Cty., @15 T, Supp. 2d at 1079 (disparate impact violation based on national origin properly
alleged where recipient “failed to develop and implement policies and practices to ensure [limited English
proficient] Latino inmates have equal access to jail services” and discriminatory conduct of detention officers was
facilitated by “broad, unfeftered discretion and lack of training and oversight” resulting in denial of access to
important services).
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If the evidence establishes a prima facie case of adverse disparate impact, as discussed above,
EPA must then determine whether the recipient has articulated a “substantial legitimate
justification” for the challenged policy or practice.!!® “Substantial legitimate justification™ in a
disparate impact case, is similar to the Title VII employment concept of “business necessity,”
which in that context requires a showing that the policy or practice in question is demonstrably
related to a significant, legitimate employment goal.'®® The analysis requires balancing
recipients’ interests in implementing their policies with the substantial public interest in
preventing discrimination.

If a recipient shows a “substantial legitimate justification” for its policy or decision, EPA must
also determine whether there are any comparably effective alternative practices that would result
in less adverse impact. In other words, are there “less discriminatory alternatives?”'?' Thus,
even if a recipient demonstrates a “substantial legitimate justification,” the challenged policy or
decision will nevertheless violate federal civil rights laws if the evidence shows that “less
discriminatory alternatives” exist.

2. Analysis

After reviewing relevant information in the record, EPA determined that in order to answer the
question of whether there would be adverse health effects from the site-related pollutants of air
toxics and lead, more information was necessary. Therefore, in the early 2000s, EPA conducted
its own modeling and analyses'*? of health impacts from air emissions assuming a 30-year
exposure period that included:

» Lead emissions from GPS'*

o Cumulative countywide direct inhalation air toxics from point sources county-wide
including GPS emissions (County-wide Air Toxics Study)'*

o Airtoxics emissions from GPS and similar facilities statewide (Starewide Risk
Assessment)'?

s Air toxics emissions from the GPS facility alone.

' Georgia State Conf. v. Georgia, 775 F.2d 1403, 1417 (11th Cir. 1985),

120 Wards Cove Packing Inc. v. Anionio, 490 1.8, 642, 659 (1989); Griggs v. Duke Power Co., 401 U.S. 424, 433-
36 (1971). Notably, the concept of *business necessity” does not fransfer exactly to the Title VI context because
“business necessity™ does not cover the full scope of recipient practices that Title VI covers, which applies far more
broadly to many types of public and non-profit entitics. See Texas Dept. of Hous. and Cimty. Affairs v. Inelusive
Conmunities Project, 135 8. Ct. 2307, 2522-24 (2015) (recognizing the limitations on extension of the business
necessity concept to Fair Housing Act complaints).

Bl Eleton, 997 F.2d at 1407,

122 No independent data coliection such as air or soil sampling was conducted for any of the assessments — instead,
the analyses were based on modeling of available facility data.

135 dssessment of Lead Exposures and Human Health Impacts Related to Emissions of the Genesee Power Station,
EPA Region 5, (February, 2003).

124 Genesee Power Station Point Source Impact Assessment, Office of Research and Development, National Center
for Exposure Assessment, {(May, 20035).

133 Risk Assessment af Selected Municipal Waste Combusiors and Weod Waste Boilers in the State of Michigan,
U.S. EPA Region 5 (January, 2001).
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EPA used the best available emissions inventory information and best available risk assessment
tools. EPA’s assessments sought to represent assessments that could have been conducted by
MDEQ at the time the permit was issued.

When assessing residual risk from air toxics under the CAA for source categories that are subject
to technology-based requirements,'?® EPA generally seeks to prevent cancer risks in excess of
10, may address cancer risk in excess of 10, and generally seeks to prevent noncarcinogenic
impacts that exceed a hazard quotient or hazard index of 1.'?” When conducting the Update,
EPA used the two step residual risk assessment process which culminates with an “ample margin
of safety” determination to determine adversity/harm under the Title VI adverse disparate impact
analysis,

Where a cancer risk was found above 10" or a hazard index above 1.0 in the County-wide Air
Toxics Study and the Statewide Risk Assessment, EPA completed an update to include additional
information about key assumptions available at the time of the permit issuance and about more
current conditions fe.g., facility closures, regulatory changes, reviewing emissions data concerns)
(2014 Update Analysis).#

The basis for EPA’s determination is that with one exception (i.e., locally-caught fish
consumption exposure scenario for air toxics), the risk of health effects created in whole or in
part by GPS emissions either at the time of the permitting or under current conditions are not
above adversity benchmarks generally warranting remedial action (i.e., 107 or Hl of 1.0). EPA’s
update found the risk of health effects for fish consumption o be below these adversity
benchmarks.

a. Criteria Air Pollutants

126 Under CAA section 112(d), EPA establishes technology-based requirements for certain source categories of air
toxics. EPA subsequently reviews these standards to focus on reducing any remaining risk that the source category
may pose, a process called residual risk assessment. This process is followed to determine if a source category
meets acceptable levels of cancer risk and noncancer hazard, This may include evatuation of pathways and
exposure routes including inhalation and ingestion {e.g., fish consumption).
127 As explained in EPA’s Residual Risk Report to Congress (1999, at
http://www.epa.gov/airtoxics/rrisk/risk_rep.pdf) on page ES-10:
“For public health risk management decision-making in the residual risk program, EPA considers the two-
step process culminating with an “ample margin of safety” determination, as established in the 1989
benzene NESHAP and endorsed by Congress in (he 1990 CAA Amendments as a reasonabie approach. In
the first step, & “safe” or “acceptable risk™ level is established considering all health information including
risk estimation uncertainty. As stated in the preamble to the rule for benzene, which is a linear carcinogen
(i.e., a carcinogen for which cancer risk is believed or assumed to vary linearly with exposure), “an MIR
(maximum individual risk) of approximately 1 in 10 thousand should ordinarily be the upper-end of the
range of acceptabifity.” In the second step, an emission standard is set that provides an “ample margin of
safety” to protect public health, considering all health information including the number of persons at risk
levels higher than approximately 1 in | million, as wetl as other relevant factors including costs, economic
impacts, technological feasibility, and any other relevant factors.”
128 Genesee Power Station Technical Assessment Update, US EPA Region 5, (August 2014). EPA completed an
update in 2014; the review, including the update, did not identify adverse impacts from pollutants, and EPA
terminated its review of impacts at this time.
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EPA considered the information provided by Complainants, including the information pertinent
to whether the air quality in the area in question attained the National Ambient Air Quality
Standards (NAAQS). EPA also examined whether site-specific information demonstrates the
presence of adverse health effects from the NAAQS pollutants, even though the area is
designated attainment for all such pollutants and the facility recently obtained a construction and
operating permit that ostensibly meets applicable requirements.

At the time of GPS permit issuance and currently, Genesee County was in attainment status for
the National Ambient Air Quality Standard (NAAQS) for ozone and remains so.!?

EPA’s investigation did not find any other readily available, site specific information
demonstrating the presence of an adverse health effect from ozone,

i. Lead Emissions

At the time of GPS permit issuance, Genesee County was monitoring attainment of the NAAQS
for lead, and is currently in attainment with the NAAQS for lead.!*® The Complainants provided
information that indicated presence of an adverse impact from lead despite the designation of
attainment. Therefore, EPA performed a lead health risk assessment which found:

1)} no significant increases in the estimated hypothetical children’s blood lead levels;

2) no increase in blood lead levels for children whose pre-existing blood lead levels may be
elevated from exposure to higher existing soil or dust lead concentrations; and

3) predicted incremental increases to soil and dust lead levels from GPS lead emissions were
sufficiently low that they would be undetectable using conventional sampling and analytical
procedures.

bh. Air Toxies

EPA completed two risk assessment that evaluated the potential cancer risk and non-cancer
hazard from various point sources of air toxics. In 2001, EPA completed a risk assessment of
nine wood waste boilers (WWDBs) and municipal waste combustors (MWCs) that were
comparable to GPS and operating in Michigan at the time of the permitting of GPS.'¥ This
Statewide Risk Assessment looked at both the direet inhalation pathway and the indirect exposure
pathways of: (1) garden soil and produce ingestion and (2) high end fish consumption (higher
than average, but not subsistence-level consumption).

129 Genesee County is currently in attainment for all NAAQS. See
http://www.epa.gov/airquality/greenbook/anavo_mi.html. On Qctober 1, 2015, EPA established a new NAAQS for
ozone. While designations of attainment and non-attainment for the new standard have not yet occurred, Genesee
County is meeting the new standard based on guality assured and certified ozone monitoring data for the 2013-2015-
time period, In addition, preliminary guatity assured data for 2016 continue to show attainment of the ozone
NAAQS. :

130 Genesee County is currently in attainment for all NAAQS. See
hiip://www,epa.gov/airquality/sreenbook/anayo_mi.html.

Bl Risk Assessment of Selected Municipal Waste Combustors and Woad Waste Boilers in the State of Michigan,

U.S. EPA Region 5 (January, 2001) [2007 Statewide Risk Assessment]
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In 2005, EPA completed the County-wide Air Toxics Study,'** a risk assessment that estimated
potential health impacts from direct inhalation of emissions of both airborne carcinogens and
non-carcinogens for four different exposure scenarios: (1) impacts of GPS emissions on an area
within a 3 mile radius'®® of the facility; (2) impacts of GPS emissions within Genesee County;
(3) impacts of emissions from multiple point sources, including GPS, within a 3 mile radius of
GPS; and (4) impacts of emissions from multiple point sources, including GPS, within Genesee
County.

The time horizon for the risk estimates assumed a 30-year exposure period. The analyses to
determine the human health impacts of estimated exposure used the best available facility data
and the best available risk assessment tools. EPA sought to represent assessments that could
have been conducted by MDEQ at the time the permit was issued.'**

Since those analyses were conducied, EPA has identified several types of additional emissions
data including stack test information and inventory data. EPA updated the Statewide Risk
Assessment and the County-wide Air Toxics Assessment to include additional information about
key assumptions available at the time of the permit issuance and about more current
conditions.'** The Update describes the current operating status of the nine facilities evaluated
in the 2001 Statewide Risk Assessment.

i. Direct Exposure

In the analyses conducted, EPA found no risk above 107 or HI of 1.0 statewide, within Genesee
County, or from GPS alane from emissions of air toxics.

ii. Indirect Exposure
1. Facilities Similar to GPS in Michigan

The 2001 Siatewide Risk Assessment examined potential cancer risk and non-cancer hazards
from air toxics emisstons from GPS and similar facilities statewide for the following exposure
pathways: (1) Direct Exposure: Inhalation, (2) Indirect Exposure: Residential Ingestion Scenario
(i.e., garden produce and soil ingestion), and (3) Indirect Exposure: Locally-Caught Fish
Consumption Scenario (i.e., combined exposure pathways of inhalation, soil ingestion, water
ingestion, home garden produce ingestion, and fish ingestion).

132 Genesee Power Station Point Source Impact Assessment, Office of Research and Development, National Center
for Exposure Assessment, (May, 2005) {2005 County-wide Air Toxics Study).

133 The 3-mile radius study area reflects an area of alleged impacts identified in the Title VI complaint. 2005
County-wide Air Toxics Study, p. 6.

134 An exception in terms of risk assessment tool availability is the Human Health Risk Assessment Protocol
{(HHRAP) used in the 2001 statewide assessment. The draft HHRAP was issued in 1998, and the tinal in 2005.
HHRAP drew from earlier guidance: 1994 Hazardous Waste Minimization and Combustion Strategy; 1994
Guidance for Performing Screening Level Risk Anaflysis at Combustion Facilities Burning Hozardous Wastes; and
1990 Methodology for Assessing Health Risks Associated with Indivect Exposure to Combustor Emissions, Interim
Final

33 Draft Genesee Power Station Technical Assessment Update, U.8. EPA Region 5 {Octaber 2014) [Update].
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Where a cancer risk was found above 107 or a hazard index of 1.0 in the 200! Statewide Risk
Assessment, EPA completed an update in 2014 to include additional information about key
assumptions available at the time of the permit issuance and about current conditions (e.g.,
Jacility closures, regulatory changes, reviewing emissions data concerns).

The Update looked at the three facilities in the 2001 Statewide Risk Assessment that were
estimated to have a current cancer risk in the 10™ to 10° range, including GPS. However, there
1s no current stack test data for those three facilities that can be used to update their emissions
rates in the Statewide Assessment. Where updated stack tests were available for other facilities
they showed emissions rates significantly (93% - 99%) lower than those used in the 2001
Statewide Assessment. Given the magnitude of the remaining risk values relative to 1 x 10 and
the conservative nature of the analysis, EPA does not believe that further analysis of these
facilities is warranted.

2. Facilities Similar to GPS in Michigan

Where a cancer risk was found above 10 or a hazard index of 1.0 in the 2005 County-wide Air
Toxics Study, EPA completed an update in 2014 to include additional information about key
assumptions available at the time of the permit issuance and about current conditions. The
Update discusses the operating status of sources of air toxics in Genesee County based on
emissions of pollutants that led to the highest risk in the 2005 County-wide Air Toxics
Assessment. In addition, it discusses information on controls, permit limits, and emissions test
results for selected facilities, including how emissions of pollutants of interest in the 2005
assessment may have changed since the time of the permitting decision for GPS. The goal of the
Update was to help EPA assess whether such changes affect the conclusions of the earlier
analyses.

The Update found that the GPS emissions do not contribute to the risk of adverse health effects
from the one air point source in county that had a cancer risk in the 10" to 10 range (i.c.,
maximum risk of 2 x 10°%). The risk is only very marginally above 10" and given the
conservative assumptions of the assessment, the actual risk is likely below 107,

3. Conclusion

None of the four analyses conducted by EPA provided sufficient evidence to establish
adversity/harm with respect to health effects. Therefore, there is insufficient evidence to
establish a prima facie case of adverse disparate impact.

However, Complainants have recently indicated that they are concerned about potential impacts
from the GPS facility as it is currently being operated, including potential impacts regarding
odor, fugitive dust, and lead; and are concerned about MDEQ’s responsiveness to such
complaints. Therefore, EPA makes recommendations to address this issue below.

Issue 3: MDEQ’s Non-Discrimination Program

EPA reviewed MDEQ’s compliance with its longstanding obligation to establish procedural
safeguards required by EPA’s regulations implementing the federal non-discrimination statutes,
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and to ensure meaningful access for persons with disabilities and limited-English proficiency to
MDEQ programs and activities.

1. Legal Authority

EPA’s nondiscrimination regulations at 40 C.F.R. Part 7, Subpart D contain the elements
identified as being necessary parts of a recipient's nondiscrimination program: a grievance
procedure under 40 C.F.R. §7.90;!% a statement of nondiscrimination under 40 C.F.R. §7.95;"*7
and under 40 C.F.R. §7.85(g);'*®and recipients with more than fifteen (15) full-time employees
must designate a person to coordinate its efforts to comply with its non-discrimination
obligations.

On June 25, 2004, EPA issued Guidance to Environmental Protection Agency Financial
Assistance Recipients Regarding Title VI Prohibition Against National Origin Discrimination
Affecting Limited English Proficient Persons (LEP Guidance).!® The LEP guidance clarifies
recipient’s existing legal obligations to provide meaningful access by limited English proficient
persons in all programs and activities that receive federal financial assistance from EPA. The
LEP guidance also provides a description of the factors recipients should consider in fulfilling
their responsibilities to limited English proficient persons to ensure meaningful access to
recipients’ programs and activities and the criteria EPA uses to evaluate whether recipients are in
compliance with Title VI and Title VI implementing regulations.

On March 21, 2006, EPA published its Title VI Public Involvement Guidance for EPA Assistance
Recipients Administering Environmental Permitting Programs which was developed for
recipients of EPA assistance implementing environmental permitting programs. It discusses
various approaches, and suggests tools that recipients may use to enhanece the public involvement
aspects of their current permitting programs. It also addresses potential issues related to Title VI
and EPA's regulations implementing Title V1.1

2. Analysis

In July 2014, EPA informed MDEQ that it was in not in compliance with EPA’s regulation
found at 40 C.F.R. Part 7, Subpart D which list the requirements for a recipient's
nondiscrimination program. During a phone call on August 20, 2015, to discuss informal
resolution of the Complaint, EPA informed MDEQ again that it was not in compliance with
EPA’s nondiscrimination regulation. EPA also clarified to MDEQ that in order to come into

compliance and remedy the almost 30 years of noncompliance, MDEQ would need to implement
procedural safeguards that EPA identified for MDEQ in July 2015.

640 C.F.R. § 7.90.

PT40CF.R. §7.95.

38490 CFR. §7.85.

139 hitps://www.federalregister. gov/documents/2004/06/25/04-14464/guidance-to-environmental-protection-agency-
financial-assistance-recipients-regarding-title-vi

140 https://www.epa.gov/sites/production/files/2013-09/documents/title6_public_involvement_guidance.3.13.13_pdf
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On November 6, 2015, MDEQ provided EPA a copy of MDEQ’s October 28, 2015 “Policy and
Procedure Number: 09-024, Subject: Nondiscrimination in Programs Receiving Federal
Assistance from the U.S. Environmental Protection Agency” (Nondiscrimination Policy) and
links to a number of other documents related to MDEQs public participation process. EPA
reviewed those materials and on December 3, 2015, informed MDEQ that while MDEQ had
belatedly taken a step forward, MDEQ’s Nondiscrimination Policy was insufficient to resolve
the issues found during the investigation, including its failure to have such a policy in place for
nearly 30 years, and to prevent the same issues from happening again.

MDEQ’s Nondiscrimination Policy does not mention or implement many of the foundational
elements for a standard nondiscrimination program that EPA identified. Furthermore, EPA has
not been able to find this information on MDEQ s website; nor has MDEQ provided EPA with
any supplemental information to suppozt its compliance with federal nondiscrimination law and
EPA’s nondiscrimination regulation. For example, EPA has been unable to determine how
MDEQ ensures that all persons have equal access to MDEQ’s public participation process,
including persons with disabilities or who have limited- English proficiency. Given the paucity
of documented information available, EPA is concerned that MDEQ does not have a non-
discrimination program — on paper or in practice.

As recently as January 12, 2017, EPA reviewed MDEQ’s website to determine whether there
was any evidence that MDEQ had corrected any of the deficiencies identified in its non-
discrimination program. The results of EPA’s review follow:

a. Notice of Non-Discrimination
According to EPA’s regulation at 40 C.F.R. § 7.95,

A recipient shall provide initial and continuing notice that it does not discriminate on the
basis of race, color, national origin, age, or handicap in a program or activity receiving
EPA assistance or, in programs or activities covered by section 13, on the basis of

sex. Methods of notice must accommodate those with impaired vision or hearing. Ata
minimum, this notice must be posted in a prominent place in the recipient’s offices or
facilities. Methods of notice may also include publishing in newspapers and magazines,
and placing notices in recipient’s internal publications or on recipient’s printed
letterhead. Where appropriate, such notice must be in a language or languages other than
English.” The notice must identify the employee responsible for coordinating the
recipient’s compliance with the Federal nondiscrimination statute and EPA’s
implementing regulations.

MDEQ’s notice is deficient in a number of respects. The notice does not list the Federal
nondiscrimination statutes to inform people about the statutes that protect them and on what
bases complaints may be filed through MDEQ’s grievance procedure. Instead, MDEQ refers
people to other sources. Clear and complete notice to the public and employees of conduct
prohibited by the Federal nondiscrimination laws is required.
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MDEQ’s notice is not prominently displayed on MDEQ’s home page.'*' Searching MDEQ's
website using common sense search terms such as “race,” “Title VI,” “discrimination,” and
“disability,” does not lead directly to the notice. According to EPA’s review, MDEQ’s notice
currently only appears within the Nondiscrimination Policy and Procedure in a location on
MDEQ’s website that people have difficulty accessing.

Additionally, methods of notice must provide meaningful access to persons who are LEP and
accommodate persons with disabilities. MDEQ’s notice, however, is English only with a note
that those who are LEP can request such notice in a language or languages other than

English. Although MDEQ’s current notice states that it shall accommodate those with impaired
vision or hearing, there is no evidence on MDEQ’s website that these services are indeed
available or how to access them.

Also, the notice states thal the Nondiscrimination Compliance Coordinator is the employee
responsible for coordinating MDEQ’s compliance with the Federal nondiscrimination statutes
and EPA’s implementing regulations, but does not specifically identify this person by name.

h. Grievance Procedures

Section C of MDEQ’s Nondiscrimination Policy contains grievance procedures “in order to
assure the prompt and fair resolution of complaints that allege a violation by the DEQ of 40
CFR, Part 7. The grievance procedure provides timeframes for MDEQ will take certain actions
and provides for an appeal process.

However, the grievance procedure does not list the types of discrimination prohibited or the
applicable Federal nondiscrimination statutes. Instead, MDEQ directs people to EPA’s Part 7
regulation to determine the type of discrimination {e.g., race, national origin) that has occurred
and is one that is redressed by MDEQ’s grievance process.

Providing adeguate notice of these procedures and how to file complaints is critical to the proper
functioning of MDEQ’s Nondiscrimination program. MDEQ has given no indication, either in
its written response or during informal resolution discussions with EPA that it intends to do more
to inform the public of the existence of the grievance procedure beyond posting in its buildings
and in its current, difficuit-to-find location on its websiie.

¢. Retaliation

MDEQ’s Nondiscrimination Policy fails to contain assurances that retaliation is prohibited and
that claims of retaliation will be handied promptly. To ensure individuals can invoke these
grievance procedures without fear of reprisal, MDEQ’s Nondiscrimination Policy and grievance
procedures should explicitly prohibit retaliation against any individual “for the purpose of
interfering with any right or privilege guaranteed under the Acts or this part” or because that
individual “has filed a complaint or has testified, assisted, or participated in any way in an

H1 MDEQ’s Nondiscrimination Policy and Procedure states that the notice will “be posted in a
prominent place in the DEQ's offices or facilities” and that it may publish the notice newspapers
and magazines and placing notices in DEQ's publications.
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investigation, proceeding or hearing™ under this part or has opposed any practice made uniawful
by this part.”'* Prohibited retaliatory acts include intimidation, threats, coercion, or
discrimination against any such individual or group.

MDEQ therefore should take steps to prevent any retaliation against those who file a complaint
or who provide information regarding the complaint. At a minimum, MDEQ should ensure that
complainants know how to report any potential retaliation.

d. Other Procedural Safeguards
MDEQ’s Nondiscrimination Policy is also deficient in that it does not address the need to:

(1) periodically assess the efficacy of MDEQ’s efforts to maintain compliance with federal
non-discrintination statuies;

(2) conduct reviews of formal and informal discrimination complaints filed with the MDEQ
in order to identify and address any patterns or systemic problems; or

(3) ensure appropriate training for persons involved in informal resolution of discrimination
complaints filed with MDEQ under federal non-discrimination statutes.

In addition, MDEQ’s Nondiscrimination Policy and its grievance procedures fail to, among other
things, discuss available informal resolution process(es) and the options for complainants to
engage in those processes.

Moreover, it is unclear whether the other responsibilities of the Chief of the Office of
Environmental Assistance would create a conflict of interest with those of the Nondiscrimination
Compliance Coordinator, as they are currently envisioned to be the same person.

e. Training

MDEQ has given no indication, either in its written response or during informal resolution
discussions with EPA, whether any training will be provided to the Nondiscrtmination
Compliance Coordinator or other MDEQ employees to help them understand MDEQ’s
obligations under the Federal nondiscrimination statutes. In order to implement a property
functioning grievance procedure, the Nondiscrimination Compliance Coordinator must have
adequate training on what constitutes discrimination and retaliation prohibited under the Federal
nondiscrimination statutes and EPA’s implementing regulations; how the grievance procedures
operate; how to gather relevant evidence and assess it in the Title VI context; the importance of a
fair and impartial process; and the applicable legal standards.

f. Public Participation
The MDEQ website shows no evidence of a public participation plan, including processes and

procedures for assessing communities (including demographics, community concerns, history,
and background), performing public outreach, determining locations where public meetings

142 40 CFR §100.
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should take piace, providing language assistance services, providing access services for disabled
persons, and providing notification of the location of the information repository.

g. Limited-English Proficiency

While reviewing the current public participation policies, guidance, and procedures for
environmental programs provided by MDEQ, EPA could not find any information about how
MDEQ will ensure that LEP persons will have meaningful access to MDEQ’s public
participation process.

Although EPA has brought this issue to MDEQ’s attention and has been providing technical
assistance to MDEQ for some time about ensuring access for LEP persons MDEQ has not
submitted any documentation suggesting that it has performed any analysis to assess the needs of
the LEP population it serves on a statewide basis consistent with EPA’s 2004 Guidance. MDEQ
has not provided any information suggesting that it has conducted any assessment of the number
of eligible LEP persons in its communities; the frequency with which LEP persons come in
contact with MDEQ programs; the importance of MDEQ programis and activities to LEP
persons; and the resources available to MDEQ and the associated costs. There is no indication of
a language access plan, or a clearly defined program to make communities aware that foreign
language services are available, to translate standardized documents, or to provide for
simultaneous oral interpretation of live proceedings such as town hall meetings.

Moreover, EPA determined that MDEQ does not have any information on its website about its
public participation process in languages other than English. After much searching, EPA found
isolated links to two docuiments related to a particular facility that were translated into Spanish
and Arabic. Also, there is no evidence that MDEQ adequately notifies LEP individuals of their
right to an interpreter or the translation of all vital documents.

h. Disability

There appears to be no well-defined process for ensuring that MDEQ’s facilities and non-
Agency facilities are physically accessible for persons with disabilities; or to provide, at no cost,
auxiliary aids and services such as qualified interpreters for those who are deaf or hard of
hearing. Notifications for access for persons with digabilities are not routinely inserted on public
notice documents. The only disability notice that can be readily found by the public 1s an ADA
fink at the bottom of the MDEQ website. This links to a State of Michigan site for employment
and hiring.

3. Conclusion

On December 3, 2015, EPA informed MDEQ that while MDEQ’s Nondiscrimination Policy and
Procedure policy is a step forward, it alone is not sufficient to assure EPA that MDEQ will be
able to meet its nondiscrimination obligations. Nor did the public participation guidance and
procedures MDEQ provided address concerns found during the investigation.
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Given the aforementioned 30 years of history, EPA is deeply concerned that MDEQ will not
fulfill its responsibility to implement a fully functioning and meaningful non-discrimination
program as required under EPA regulations.

Recipient’ Response

In addition to responses to specific allegations discussed above, MDEQ also proffered a series of
general arguments supporiing its position that the Genesee Complaint should be dismissed.
MDEQ asserted that EPA’s consideration of the Title VI complaint should be procedurally
barred under the doctrines of res judicata and collateral estoppel by the EAB ruling, the United
States District Court’s dismissal of Plaintiffs’ Title VI claims with prejudice, and the ndings by
the Genesee County Circuit Court and the Michigan Court of Appeals.'” MDEQ further stated
that the complaint was moot.'* In 1999, MDEQ stated that the administrative complaint was six
years old, concerned a 1992 permit, and raised issues that have not been raised since. MDEQ
stated “[t]here is no actual ongoing controversy.”'*

Res judicata is available as an atfirmative defense once a law suit has been filed in court'*¢ and
was prematurely raised here. Furthermore, federal courts, including the Sixth Circuit, have
recognized that the government has an interest in enforcing federal law that is separate from
private interests and renders res judicata inapplicable in this context.!*” Even if res judicata did
apply, EPA was not a party to, nor was it in privity with any of the parties to the prior
proceedings and so would not be bound by those prior rulings.'*

Attempts to Achieve Informal Resolution

On July 16, 2014, EPA pointed out the non-discrimination regulatory requirements to MDEQ.
Prior to completing the investigation, consistent with EPA regulations and the EPA’s Case
Resolution Manual (https://www.epa.gov/ocr/case-resolution-manual), EPA attempted to
informally resolve the Genesee Complaint. In July 2015, as part of informal resolution
discussions, EPA provided MDEQ more specific recommendations to resolve issues related to
the permitting of GPS and MDEQ’s failure to comply with EPA’s regulatory requirements and to

M3 Letter from Paul F. Novak, Assistant Attorney General, Natural Resources Division to Mike Mattheisen &
Carlton Waterhouse, EPA, US EPA 1-2 (Dec, 23, 1997).

144 [ etter from Todd B. Adams, Assistant Attorney General, Natural Rescurces Division, Michigan Department of
Attorney General to Ann Goode, Director, EPA, US EPA 3 (July 28, 1999).

145 fd

196 Fed, R. Civ. P. 8(c).

197 See, EEOCv, McLean Trucking Co., 525 F.2d 1007, 1010 (6% Cir. 1976), following, EEOC v. Kimberly-Clark
Corp., 511 F.2d 1332, 1361 {6th Cir. 1975), cert. denied, 423 U.8. 994 (1975)(examining res judicata in the context
of EEQC cases). See also, Donovan v. Cunningham, 716 F.2d 1455 (5% Cir. 1983), cert. denied, 467 U.8. 1251
(1984)(rejecting res judicata ctaim in an ERISA suit); Sec'y of Labor v. Fitzsimmons, 805 ¥.2d 682, 692 (7* Cir.
1986) (er banc)(considering Voting Rights Act and Title V11 actions and comparing with ERISA suit in concluding
that statutes that implicate underlying constitutional concerns protect the public interest, which is broader than the
interest of private parties who bring suit}.

Y8 See, ¢.g., Blonder-Tongue Laboratories, Inc. v. University of lilinois Foundation., 402 U.S. 313, 329 (1971)
{stating that, "Due process prohibits estopping [litigants who never appeared in a prior actien and did net have a
changce to present their evidence and argument on the claim] despite one or more existing adjudications of the
identical issue which stand squarely against their position.").
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establish the foundational elements of a properly functioning nondiscrimination program. After
admitting in August 20135 to its failure to have a non-discrimination program in place and to
comply with EPA’s regulatory requirements, MDEQ adopted its Nondiscrimination Policy and
Procedure in October 2015.1%

On March 21, 2016, the Governor’s Flint Water Advisory Task Force recognized the Flint
drinking water crisis as a “case of environmental injustice.” The Task Force stated “Flint
residents, who are majority Black or African American and among the most impoverished of any
metropolitan area in the United States, did not enjoy the same degree of protection from
environmental and health hazards as that provided to other communities. Moreover, by virtue of
their being subject to emergency management, Flint residents were not provided equal access to,
and meaningful involvement in, the government decision-making process.”!>?

By March 2016, six months had passed since EPA had identified a set of common sense
measures focused on ensuring that residents of Flint, and all of Michigan, had equal access to,
and meamngful involvement in, the government decision~-making process. It is now 18 months
since MDEQ was provided those procedural safeguards. MDEQ has both argued that these
procedural safeguard issues should be dealt with through a process separate from that of the
Genesee Complaint and that it needed more time to consider EPA’s recommendations. EPA has
determined that continuing our attempts to informally resolve issues raised in the Genesee
Complaint investigation are likely to continue to be unproductive.

Continuing Concerns

Based on the investigation of the circumstances surrounding the issuance of the Genesee permit
and reviewing public participation materials provided by MDEQ, EPA has significant concerns
about MDEQ’s current public participation program and whether MDEQ can ensure that
discriminatory treatment would not occur today. Similarly, EPA for the reasons discussed above
is deeply concerned that MDEQ does not take seriously its responsibility to implement a
properly functioning non-discrimination program as required under EPA regulations.

In the context of the Flint Complaint, EPA has alteady informed MDEQ that it will conduct an
investigation into MDEQ’s procedures for public notification and involvement as wells as
compliance with its non-discrimination requirements. In that investigation, EPA will investigate
further whether MDEQ’s public participation program has suificient safeguards to ensure it is
operated in a nondiscriminatory manner; and whether MDEQ’s non-discrimination program is
easily accessible and designed and staffed to function properly.

In recent conversations, the Complainants raised the public’s current inability to track the status
and resolution of both environmental and civil rights complaints filed with MDEQ and inability
to access accurate information about facility emissions. Access to such information is a critical
component of meaningful public participation in government processes. Therefore, EPA will
review these concerns 1n its investigation of the Flint Complaint.

149 October 28, 2015, “Policy and Procedure Number: 09-024, Subject: Nondiscrimination in Programs Receiving
Federal Assistance from the U.S. Envirommental Protection Agency” (Nondiscrimination Policy and Procedure).
150 Flint Water Advisory Task Force, Fiint Water Advisory Task Force Final Report (March 2016}, page 54.
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In correspondence submitted after operation of GPS began and in recent conversations, the
Complainants also raised related to the operation of GPS including the impacts of odors, fugitive
dust, and iead emissions.

Next Steps

In order ensure the problems found in MDEQ’s public participation process will not occur in the
future, EPA recommends MDEQ:

I. Develop and implement a policy that will require MDEQ to create and/or carry out each
step listed below each time that MDEQ engages in a public participation or public

involvement process:

a. An overview of MDEQ's plan of action for addressing the community's needs and
coneerns;

b. A description of the community (including demographics, history, and
background};

c. A contact list of agency officials with phone numbers and email addresses to
allow the public to communicate via phone or internet;

d. A detailed plan of action (outreach activities) Recipient will take to address
concerns;

€. A contingency plan for unexpected events;

f. Location(s) where public meetings will be held (consider the availability and
schedules of public transportation);

g. Contact names for obtaining language assistance services for limited-English

h.

i

proficient persons, including, translation of documents and/or interpreters for
meetings;

Appropriate local media contacts (based on the culture and linguistic needs of the
community); and

Location of the information repository.

2. Develop factors to assist MDEQ employees in making decisions regarding the
appropriate time, location, duration, and security at public meetmgs and guidance to
ensure they are applied in a non-discriminatory manner.

3. Establish and maintain an environmental complaint receiving and response system that
clearly enables those complainants to submit environmental complaints, determine how
the complaints are responded to by MDEQ, and review documents associated with the
results of any MDEQ investigations regarding their complaints.

In order to ensure that MDEQ’s non-discrimination program is easily accessible and designed
and staffed to function properly, EPA recommends MDEQ:

4. Adopt a notice of nondiscrimination that contains at a mintmur, the following
staternents:
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.

MDEQ does not discriminate on the basis of race, color, national origin,
disability, age, or sex in the adminisiration of its programs or activities, as
required by applicable laws and regulations.

MDEQ is responsible for coordination of compliance efforts and receipt of
inquiries concerning non-discrimination requirements implemented by 40 C.F.R.
Part 7 (Non-discrimination in Programs or Activities Receiving Federal
Assistance from the Environmental Protection Agency), including Title VI of the
Civil Rights Act of 1964, as amended; Section 504 of the Rehabilitation Act of
1973; the Age Discrimination Act of 1975, Title IX of the Education
Amendments of 1972, and Section 13 of the Federal Water Pollution Control Act
Amendments of 1972.

If you have any questions about this notice or any of MDEQ’s non-
discrimination programs, policies or procedures, you may contact:

DEQ Nondiscrimination Compliance Coordinator

Office of Environmental Assistance

Michigan Department of Environmental Quality

525 West Allegan Street

P.O. Box 30457

Lansing, M1 48909-7957

Email: [XXXXXXXXXX]{@michigan.gov

Phone Number: [XX3{-XXX-XXXX]

If you believe that you have been discriminated against with respect to a MDEQ
program or activity, you may contact the DEQ Nondiscrimination Compliance
Coordinator identified above or visit our website at http://www.michigan.gov/deq/
and click the link for Nondiscrimination Policy and Procedure to obtain a copy of
the DEQ’s procedures to file a complaint of discrimination.

5. Prominently post the notice of non-discrimination on the MDEQ website, in general
publications that are distributed to the public, and in MDEQ's offices or facilities. In
order to ensure effective communication with the public, MDEQ wili have its notice of
non-discrimination made accessible to limited-English proficient individuals and
individuals with disabilities.

6. Adopt grievance procedures that will at a minimum address the following:

a.
b.

Who may file a complaint under the procedures;

Which informal process(es) are available, and the options for complainants to
bypass an informal process for a formal process at any point;

That an appropriate, prompt and impartial investigation of any allegations filed
under federal non-discrimination statutes will be conducted;

That the preponderance of the evidence standards will be applied during the
analysis of the complaint;
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€.

f.

Contain assurances that retaliation is prohibited and that claims of retaliation will
be handled promptly if they occur;

That complaints will be investigated in a prompt and appropriate manner;

That written notice will be promptly provided about the outcome of the
investigation, including whether discrimination is found, and a description of the
investigation process. { Whether complaint investigations and resehations to be
“prompt” will vary depending on the complexity of the investigation and the
severity and extent of the alleged discrimination. For example, the investigation
and resolution of a complaint involving multiple allegations and multiple
complainants likely would take longer than one involving a single allegation of
discrimination and a single complainant.)

7. Widely publish in print and on-line its grievance procedures to process discrimination
complaints filed under federal non-discrimination statutes, and do so on a continual basts,
to allow for prompt and appropriate handling of those discrimination complaints.

8. Ensure that it has designated at least one Non-Discrimination Coordinator to ensure
MDEQ’s compliance with Title VI, Section 504 of the Rehabilitation Act of 1973, the
Age Discrimination Act of 1975, Section 13 of Federal Water Pollution Control Act of
1972, and Title IX of the Education Amendments of 1972 (heretnafter referred to
collectively as the federal non-discrimination statutes).

9. Ensure that it has widely published in print and on-line, and will do so on a continual
basis, the title of the Non-Discrimmnation Coordinator, email address, telephone contact
information, and duties of the Non-Discrimination Coordinator.

10. Ensure that the Non-Discrimination Coordinator’s responsibilities include the following:

a.

Provide information to individuals regarding their right to services, aids, benefits,
and participation in any MDEQ program or activity without regard to their race,
national origin, color, sex, disability, age or prior opposition to discrimination, as
well as notice of MDEQ’s formal and informal grievance processes and the ability
to file a discrimination complaint with MDEQ.

Establish grievance policies and procedures or mechanisms (e.g., an investigation
manual) to ensure that all discrimination complaints filed with MDEQ under
federal non-discrimination statutes are processed promptly and appropriately.
One element of any policy and procedure or mechanism must include MDEQ
providing meaningful access for limited-English proficient individuals and
individuals with disabilities to MDEQ programs and activities.

Ensure the tracking of all discrimination complaints filed with MDEQ under
federal non-discrimination statutes including any patterns or systemic problems.
Conduct a semiannual review of all formal and informal discrimination _
complaints filed with the MDEQ Non-Discrimination Coordinator under federal
non-discrimination statutes and/or any other complaints independently
investigated by MDEQ in order to identify and address any patterns or systemic
problems.
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11.

12.

13.

14.

15,

16.

7.

e. Inform and advise MDEQ staff regarding the MDEQ’s obligations to comply with
federal non-discrimination statutes and serve as a resource on such issues.

f. Ensure that complainants are updated on the progress of their diserimination
complaints filed with MDEQ under federal non-discrimination statutes and are
promptly informed as to any determinations made.

g. Annually assess the efficacy of MDEQ’s efforts to maintain compliance with
federal non-discrimination statutes.

h. Ensure appropriate training in Alternative Dispute Resolution for persons
involved in informal resolution of discrimination complaints filed under federal
non-discrimination statutes.

i. Provide or procure appropriate services to ensure MDEQ employees are
appropriately trained on MDEQ non-discrimination policies and procedures, as
well as the nature of the federal non-discrimination obligations.

Ensure that the Non-Discrimination Coordinator will not have other responsibilities that
create a conflict of interest (e.g., serving as the Non-Discrimination Coordinator as well
MDEQ legal advisor or representative on civil rights issues).

Ensure ifs public involvement process is available to all persons regardless of race, color,
national origin (including limrted-English proficiency), age, disability, and sex.

Conduct the appropriate analysis described in EPA’s LEP Guidance found at 69 FR
35602 (June 235, 2004) and http://www.lep.gov to determine what language services it
may need to provide to ensure that limited-English proficient individuals can
meaningfully participate in the process. MDEQ should develop a language access plan
consistent with the details found in EPA’s training module for LEP.
http://www.epa.gov/civilrights/lepaccess.htm

Develop, publish, and implement written procedures to ensure meaningful access to all
MDEQ programs and activities by all persons, including access by limited-English
proficient individuals and individuals with disabilities,

Provide at no cost appropriate auxiliary aids and services including, for example,
qualified interpreters to individuals who are deaf or hard of hearing, and to other
individuals as necessary to ensure effective communication or an equal opportunity to
participate fully in the benefits, activities, programs and services provided by MDEQ in a
timely manner and in such a way as to protect the privacy and independence of the
individual.

Ensure that all appropriate MDEQ staff have been trained on its internal non-
discrimination policies and procedures and on federal non-discrimination obligations.

Have a plan in place to ensure that such training is a routine part of the on-boarding
process for new employees.
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In addition, in order to address continuing community concerns related to the operation of the
GPS facility, EPA urges MDEQ to:

1.

Continue any current investigations and investigate any community concerns (including
those concerns brought to MDEQ’s attention by EPA) or complaints hereafter expressed
regarding odor, fugitive dust, lead, or other impacts from the GPS facility.

Consider its Title VI obligations, the findings of the investigations conducted pursuant
the recommendation immediately above, and the concerns expressed by the communities
near the GPS facility during any future permit renewal or permit modifications for the
facility and document such consideration.

Ensure that it has in place an environmental complaint receiving and response system that
clearly enables those complainants wishing to raise environmental concerns regarding the
GPS Facility to submit environmental complaints, determine how the complaints are
responded to by MDEQ), and review documents associated with the results of any MDEQ
investigations regarding their complaints.

This letter sets forth OCR's disposition of the Genesee Complaint (EPA File No. 01R-94-

RS5). This letter is not a formal statement of OCR policy and should not be relied upon, cited, or
construed as such. This letter and any findings herein do not affect MDEQ’s continuing
responsibility to comply with Title VI or other federal non-discrimination laws and EPA's
regulations at 40 CFR Part 7, including § 7.85, nor do they affect EPA's investigation of any
Title VI or other federal civil rights complaints or address any other matter not addressed in this
letter. If you have any questions, please feel free to contact me at (202) 564-9649, by e-mail at
dorka.lilian@epa.gov, or U.S. mail at U.S. EPA, Office of General Counsel, External Civil

Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington,

D.C., 20460.
Sincerely,
Lilian S. Dorka
Director
External Civil Rights Compliance Office
Office of General Counsel
Ce:

Elise B. Packard
Associate General Counsel for Civil Rights and Finance
U.S. EPA Office of General Counsel

Cheryl Newton
Acting Deputy Civil Rights Official, U.S. EPA Region 5
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by NMED. Complainants therefore petition for an investigation as Complainants who have opposed this
facility during the permitting process and who have suffered the effects of NMED's discrimination.

BACKGROUND

New Mexico is the only state where no single racial group is in the majority. It does, however,
have a significant percentage of minority residents. It is one of the poorest states in the nation, ranking
number 48 in per capita personal income for every year from 1995 through 1999.! The percentage of
persons of Hispanic or Mexican origin at or below poverty level is more than twice that of the United
States population as a whole (27.8% compared to 13.1%).2 In New Mexico, Hispanics and Mexicans are
twice as likely as Non-Hispanic Whites (25% vs. 129%) to lack healthcare coverage and those living in
poverty are much more likely never to have received cancer-screening exams or early and continuous
prenatal care.?

Chaves County, where the Triassic Park facility is located, has high percentages of people living in
poverty—23.1% for all ages and 32.4% for children below 18 according to the Chaves County 2002 County
Health Profile. The low income population of the County has also been designated as a Shortage Area by
the New Mexico Department of Health because of limited access to healthcare.* Most of the minority
population in that area is made up of Hispanics or Latinos of Mexican origin. This population is often
concentrated in communities or in residential neighborhoods within towns that have a larger non-Hispanic
White population. Looking more closely at just 6 towns potentially affected by the Triassic Park facility
with high percentages of Hispanics or Mexicans, it can be seen that towns with high minority populations
also have high percentages of youth (5-17 year olds) living in poverty:

% people of color % youth in poverty County
Dexter 72.6% 35.7% Chaves
Lake Arthur 71.1% 61.0% Chaves
Hagerman 64.1% 36.7% Chaves
Lovington 56.7% 25.6% Lea
Roswell 49.1% 28.4% Chaves
Artesia 48.3% 25.9% Eddy?

Aijr quality in Chaves County is among the worst in the state (measuring volatile organic
compounds ("VOCs"), carbon monoxide, mtrogen dioxide, sulfur dioxide and particulate matter less than
10 microns) and New Mexico already has the highest level of airborne particulate matter in the nation.
Bad air results from a combination of natural dust, aerosol vapors and other pollutants from the extensive
oil and gas industry, and from industrial and waste disposal activities in the area. Topsoil in parts of the
County is known to contain high levels of lead and arsenic.





From 1995 through 1997, rates of hospitalizations for diseases of the respiratory system in Chaves
County were some of the highest in New Mexico—way above the State rate.” One of the most frequently
reported categories in the New Mexico Children's Chronic Conditions Registry ("CCCR") is respiratory
conditions—especially asthma—and numbers in Chaves County are particularly high compared to most
surrounding counties.

According to hospital inpatient discharge data for ambulatory care sensitive conditions from 1995
through 1997, Health District 4 (which includes Chaves County) had the highest rate of these
hospitalizations in the State for all top chronic and infectious diseases in every age category except
infections diseases in ages 65 and over® Chaves County itself bad the fourth highest cancer incidence rate
in the State and the highest cancer mortality rate in the state during 1970-1996.°

The New Mexico Department of Health ("NMDH") website states that Hispanics in New Mexico
are more likely (35%) than Non-Hispanic Whites (26%) to be overweight and more than twice as likely
(7%) than Non-Hispanic Whites (3%) to have received a diagnosis of diabetes. The NMDH Border
Health and Environmental Survey (April 2000) reported that in 6 border Counties, Hispanic households
were more likely (11%) to have had a family member diagnosed with asthma than non-Hispanic
households (7%). Although Chaves County was not included in the survey, it borders this block of 6
counties. Hispanic and Mexican residents near the Triassic Park facility testified during the permit hearing
about their numerous health problems—including asthma and bronchitis. One woman could hardly speak
because her bronchitis was so bad she had to use a respirator.

Birth defects are the leading causes of infant mortality in New Mexico and national estimates
placed New Mexico fourth highest in the US for infant mortality due to birth defects in 2001.19 Children
with birth defects have a higher prevalence of developmental disabilities than children without birth
defects, Not surprisingly, in 1996, two other most frequently reported chronic conditions in the CCCR
included developmental delays and birth defects. Chaves County had higher numbers of children
diagnosed with congenital anomalies than any of the surrounding counties!! in 1995 through 1999 and had
the 2nd highest rate of congenital anomalies in the state.!? It also had the highest rate of neural tube defects
and the second highest rate of both isolated cleft palate and cleft lip with or without cleft palate in the state
according to the 1999 New Mexico Selected Health Statistics Annual Report. The Report goes on to state
that while vitamin usage is associated with preventing congenital malformations, Spanish-speaking
pregnant women were less likely to use vitamins. The infant mortality rate in Chaves County was
9.2/1,000 Live births compared to 6.5 for New Mexico as a whole-giving it the 3rd highest infant mortality
rate in the State.

The New Mexico Department of Public Health's website lists air pollution from power plants and
oil refineries; disposal and recycling of solid waste and disposal of hazardous materials; drinking water
contamination due to unintentional radioactive or chemical discharges; as well as equity and justice in the
distribution of environmental health resources and risks as some of the environmental health issues that
are significant for New Mexicans. These all apply to the residents of Chaves County. Studies have shown





a statistically significant correlation between living near a landfill and upper respiratory disorders,!3 skin
rashes, !4 fatigue and headaches,!S cancer!$ and birth defects. The 1998 EUROHAZCON Study showed a
33% increase in risk of non-chromosomal anomalies near hazardous waste landfill sites, including a
significantly raised odds ratio for neural-tube defects.!” Although most of these studies showed a
correlation with living quite close to a landfill, perhaps a lesser but still significant effect could be shown
on the Hispanic communities nearest to the Triassic Park facility—especially on particularly sensitive
subpopulations of Hispanic asthmatics, children and fetuses. The 2002 EUROHAZCON Study showed a
higher risk of chromosomal anomalies in people living close to hazardous landfill sites, and risk did not
decline consistently with increasing distance from sites.!® Frequent winds are very high in the area (40-60
mph) and testimony was given during the permit hearing that the oil refinery in Artesia could be smelled
in Hagerman (about 40 miles away). Clearly some kinds of pollutants are able to travel long distances in
this area. Hispanic residents also work in the dairy, cattle and ranching industries which surround the
facility.

Hispanic and Mexican residents in this area are already subjected to numerous poliutants from
sources other than the Triassic Park facility. Nearby facilities and development include a mixed-waste
treatment, storage and disposal facility at Andrews, Texas; a 'special wastes' landfill at Eunice, New
Mexico; landfills, transfer stations and processing facilities (sometimes for hazardous and special wastes)
throughout the area; petroleum land-farms adjacent to the site and numerous other landfarms throughout
the area; a petroleum refinery at Artesia, New Mexico; a mixed-waste treatment, storage and disposal
facility near Carisbad, New Mexico (the Waste Isolation Pilot Plant ["WIPP"]); as well as extensive oil
and gas development throughout southeastern New Mexico/west Texas.

All of these sources have associated transportation which also contributes a chronic effect on
human health in the area, All of the towns listed above except Lovington lie on or near the transportation
route to WIPP. Since the WIPP transportation containers are allowed to emit up to 10 mrem per hour of
penetrating radiation at 2 meters during travel, Hispanic and Mexican residents who travel this route or go
to gas stations and convenience stores on this route could also be repeatedly exposed to low levels of
radiation.

There is also a Superfund site in downtown Roswell where chlorinated solvents (primarily PCE)
have contaminated an aquifer—at 5000 times the Clean Water Act limit in places. At least 15 downgradient
domestic wells have shown evidence of PCE contamination. Upon information and belief there is also
ground water contamination from TCE and other chemicals at the former Walker Air Force Base south of
Roswell proper. In fact the area near the Triassic Park facility as well as the larger area of southeastern
New Mexico/west Texas appears to be, as one member of the public commented, "...singled out as a
dumping ground for the rest of the world." (AR 01-193) Another member of the public said that,
"Companies like these [GMI] target areas where communities have low education levels, are economically
depressed, and have high levels of minorities." (AR 01-130). Attachment A is a map showing only some





of the waste dumps and other polluting facilities that have been proposed for or sited near Triassic Park
and the larger southeastern New Mexico/fwest Texas area..

TIMELINESS

The Secretary's Final Order (Attachment E) permitting the Triassic Park facility is dated March
18, 2002. Therefore this complaint is timely for discriminatory siting.

Originally, Complainants were going to allege that the last discriminatory act involving public
participation was NMED's act of not posting the Spanish revision of the Triassic Park Fact Sheet on their
website for months after it was created, while having an English Fact Sheet posted. CARD noted in their
Response to the Hearing Officer’s Report and Proposed Findings of Fact and Conclusions of Law that
the August 2001 Spanish revision of the Fact Sheet (as well as the latest English version of the Fact Sheet)
had not been posted as late as December 2001. At that time the latest on-line Fact Sheet was dated 6/15/01
and was the English supplemental Fact Sheet. CARD did not revisit this page of NMED's website until
late July 2002 when CARD noted that both English and Spanish versions were present. Consequently,
CARD wrote to NMED's webmaster the morning of August 1, 2002 asking when the Spanish Fact Sheet
had finally been posted on the site, in order to determine the last date it was not present as the date of the
last discriminatory act. Within hours of this request, NMED removed both Fact Sheets from the site. (See
Attachment B for e-mail correspondence and a copy of the web page showing that it was modified on
August 1, 2002. The modification was the removal of both Fact Sheets.) A Iittle more than a week later on
August 9, 2002 NMED replied that they couldn't pinpoint the date the Spanish Fact Sheet was posted. The
next day CARD asked why the IFact Sheets had been removed from the site the day of CARD's request
for information. As of this writing, CARD has received no reply.

In fact, there can be no reason for their removal on the day of CARD's request other than to
hamper Complainaunts' efforts to file this complaint. CARD has made no secret of their intention to file a
Title VI complaint with EPA. Fact sheets (including the original Fact Sheet and a Supplemental Fact
Sheet) for the only other hazardous waste storage and disposal facility permitted by NMED (WIPP) are
still on-line today, years after that facility was permitted. Even though a facility is permitted, the Fact
Sheets still contain useful information. This is especially true of the Spanish Fact Sheet since it is the only
wriiten information about the facility provided in Spanish by either GMI or NMED.

Before the Fact Sheets were removed from the site, it should have been a simple matter for
NMED's webmaster to look up the date of the Spanish Fact Sheet's posting. Now it would be much more
difficult to determine this date. However, the point is moot since/Complainants’ are alleging that the last in
a long line of discriminatory acts is NMED's removal of these Fact Sheets on August 1, 2002. This
complaint is therefore timely for discrimination in the public participation process.





DISCRIMINATORY SITING

. NMED VIOLATED TITLE VI BY CHOOSING THE SITE OF THE GMI FACILITY
AND/OR BY USING CRITERIA OR METHODS OF ADMINISTERING ITS PROGRAM
WHICH HAVE THE EFFECT OF SUBJECTING RESIDENTS OF HISPANIC AND
MEXICAN DESCENT TO DISCRIMINATION ON THE GROUNDS OF RACE, COLOR
OR NATIONAL ORIGIN.

EPA's Title VI regulations at 40 CFR §7.35(c) forbid a recipient of Federal funding from choosing
a site or location of a facility that has the purpose or effect of subjecting individuals to discrimination on
the grounds of race, color or national origin. 40 CFR §7.35(b) forbids a recipient of Federal funds from
using criteria or methods of administering its program which have the effect of subjecting individuals to
discrimination because of their race, color or national origin.

Through its permitting of the GMI facility, NMED has violated 40 CFR §§7.35(b) and (c) as it is
a recipient of Federal funds whose actions, criteria or methods have had the purpose or effect of subjecting
Complainants and their Hispanic and Mexican members to discrimination because of their race, color or
national origin. NMED has violated Title VI because on March 18, 2002 it issued GMI's permit for the
construction and operation of a hazardous waste storage, treatment and/or disposal facility (TSDF) near
Roswell, New Mexico at a location that could disparately impact surrounding residents of Hispanic and
Mexican descent—especially Hispanic and Mexican youth and Hispanic and Mexican residents suffering
from asthma or other respiratory diseases. These populations are already overburdened with the effects
from facilities which generate, transport, {reat, store, release or dispose of pollution; suffer from ill health
and poverty to a greater degree than equivalent non-Hispanic White populations and have less access than
non-Hispanic White populations to health care and other factors (such as vitamins, good nutrition, etc.)
which could mitigate negative effects from GMI's facility.

A. NMED HAS NOT ADDRESSED THE EFFECT OF ITS PERMITTING DECISION
ON THE HISPANIC AND MEXICAN COMMUNITIES NEAREST THE GMI FACILITY,
INCLUDING COMMUNITIES WHICH INCLUDE COMPLAINANTS.

During the Permit Comment Period for GMTI's facility, NMED received almost 800 cards and
letters indicating that the GMI facility could cause "...negative environmental justice impacts on the local
population..." (AR 01-117). One letter from the Fambrough Water Cooperative near Hagerman, New
Mexico stated that "...the vast majority of people we serve are poor and Hispanic with very little formal
education. Most of these people do not utilize English as their primary language..." and requested a
disparate impact study be done when it asked for "...funds for an investigation into possible environmental
justice issues."” (Attachment G).

At the permit hearing CARD sought to present testimony on the potential adverse, disparate
environmental justice issues associated with the siting of the GMI facility and request that a disparate
impact study of the facility be done before the facility was permitted. GMI challenged CARD's testimony
on grounds of relevancy, arguing that CARD's testimony was not relevant to the proceeding since only





state requirements were relevant to permit proceedings and not federal requirements. GMI also argued that
even EPA guidance documents referring to Title VI or environmental justice issues were also irrelevant.

The Hearing Officer accepted GMI's arguments, excluding CARD's testimony and documents,
and ruling that environmental justice and Title V1 issues issues were not relevant to the proceeding,
Evidently, NMED and the Hearing Officer had not read EPS's Draft Recipient Guidance where it states
under Title VI Approaches that.

"[y] may elect to adopt a comprehensive approach that integrates all of the Title VI
activities described below into your existing permitting process. EPA expects that
such comprehensive approaches will offer recipients the greatest likelihood of
adequately addressing Title VI concerns, thereby minimizing the likelihood of
complaints."

NMED's Hearing Officer professed an inability to reconcile state law under which hazardous
waste permits are issued with CARD's demands for compliance with Title VI and corresponding EPA
regulations even though this reconciliation is mandated by statute. (If, indeed, state law governing the
granting of permits is inconsistent with or fails to follow Federal law with respect to Title VI, then the state
law must be changed or NMED could be subjected to de-funding.)

CURE argued that Title VI and environmental justice issues were relevant to the permitting
process under both the New Mexico Hazardous Waste Act and Article XX of the New Mexico
Constitution. However the Hearing Officer avoided any examination of the statute or Article XX,

CARD pointed out in its Response to the Hearing Officer's Report and Proposed Findings of
Fact and Conclusions of Law that the New Mexico Hazardous Waste Act at NMAC 20.4.1.900
(incorporating 40 CFR §270.10(k)) would allow the proper disparate impact analysis to be done, citing
EPA General Counsel Gary S. Guzy's December 1, 2000 memo!? which describes how the "omnibus”
authority laid out in RCRA section 3005(c)(3) could be used to address cumulative risks due to exposures
from pollution sources in addition to the applicant facility, unigue exposure pathways and sensitive
populations (e.g., children with high levels of lead in their blood and individuals with poor diets); that
section 3005(3) provides authority to consider environmental justice issues in establishing priorities for
facilities; that section 3019 provides authority to increase requirements for applicants for Iand disposal
permits to provide exposure information; and that section 3004(0)(7) provides authority to issue location
standards as necessary to protect human health and the environment. This was, however, to no avail.

Despite her assertions to the contrary, the Hearing Officer appeared to realize that NMED did have
some responsibility to comply with Title VI requirements when she went on to suggest that the
Department had, in fact complied with the Act. Without a shred of evidence in the Record, the Hearing
Officer concluded in her Report that "On the question of whether a certain community is being subjected
to disproportionate impact, it appears that the Bureau gave some consideration to the matter..." This
conclusion was based totally on one obscure statement offered by NMED in their Findings of Fact and





HAS HAD THE EFFECT OF DISCRIMINATING AGAINST COMPLAINANTS AND
OTHER PERSONS DUE TO THEIR RACE, COLOR OR NATIONAL ORIGIN.

NMED has established a pattern and/or practice of criteria or methods of administering its
programs which have had the effect, if not the intent, of subjecting individuals to discrimination due to
their race, color or national origin. Specifically, NMED has chosen to ignore its Title VI responsibilities in
all of its permitting decisions in the State of New Mexico.

In her Report, with absolutely no evidence in the Record demonstrating either GMI's or NMED's
compliance with Title VI, the Hearing Officer set forth her belief that NMED "...embraces the concepts
embodied in Title VI and its implementing regulations...” She further stated that "In my experience
NMED is fully committed to the principles of environmental protection and civil rights and does not
discriminate based on race, color, national origin or other protected status.” {(emphasis added} However, it
is not Complainants' experience that NMED is committed to the principles of environmental protection
and civil rights.

Although EPA's Recipient Guidance and Investigations Guidance are only guidance documents
and only suggest possible ways for agencies to assure that their programs do not discriminate, it is telling
that NMED has adopted virtually none of the suggestions in either document, has no approach to assure
compliance with Title VI or EPA's implementing regulations, appears to have no knowledge of the history
of any Agency efforts to comply with these requirements, has trained only a small number of people in
any aspect of Title VI or environmental justice (and almost all are no longer working for NMED), has no
formal policy regarding environmental justice or Title V1, frequently permits facilities in areas with high
concentrations of minorities without ever having required or performed a single scientific investigation
into possible disparate impacts, considers environmental justice and Title VI issues irrelevant in
permitting, and has actively opposed incorporating Title VI requirements into its permitting process.
NMED has shown only the most minimal understanding that they have any obligation to be sure that their
activities are not discriminatory. '

In the Final Order permitting GMI's facility the Secretary denied that there were any Title VI
related problems with the permitting process while at the same time admitting that improvements were
called for. He then directed that changes be made in the Department's procedural regulations and
amendments be proposed to the Environmental Improvement Board and the Water Quality Control
Commission which included several elements. Most of these elements involved public participation.
However, clement 4 stated that these changes should include:

"A consideration of affected populations and other permitted facilities within three
miles of the facility in question, based on readily obtainable information,
sufficient to ascertain whether an adverse, discriminatory and disparate impact is
likely to be found by the Environmental Protection Agency (EPA) under EPA's
Interim Guidance For Investigating Title VI Administrative Complaints
Challenging State Environmental Permits. This consideration must be made with
an eye to the resources available in the Department to make such a consideration,





and should not be carried out in a way that requires the revisiting of the siting
regulations in each case, or assumes authority beyond that granted to the agency in
the applicable statute.” (Emphasis added)

Although this paragraph grudgingly admits that there should be some consideration of Title VI
issues, it's primary purpose is to limit the scope of any disparate impact investigation and therefore
discriminates against Complainants and other persons due to their race, color or national origin. These
limitations also appear to be directly opposed to guidance deseribed in the same EPA document named in
paragraph d.

Under Identify and Characterize Affected Population, EPA's Investigations Guidance states that:

"The impacts from permitted entities and other sources are not always distributed in
a predictable and uniform manner. therefore, the predicted degree of potential
impacts conld be associated with a possible receptor population in several
ways...An area of adverse impacts may be irregularly shaped due to environmental
factors or other conditions such as wind direction, stream direction, or topography.
Likewise, depending upon the location of a plume or pathway of impact, the
affected population may or may not include those people with residences in closest
proximity to a source."

Limiting consideration of affected populations only to those within 3 miles of a proposed facility is
arbitrary and capricious. Such regulations, if passed, would eliminate Complainants and thousands of
other potentially affected minorities even from consideration whether they were actually impacted by a
facility or not. There are many examples of contamination in New Mexico which have affected minority
populations farther than three miles from the source. (e.g. contamination from Los Alamos National
Laboratory {L.ANL) which has accumulated at Cochiti Dam by Cochiti Pueblo, and contamination from
the last LANL fire which spread for many miles across Native American and Hispanic communities. In
fact, so much of the smoke from that fire rose to a high altitude and was carried across several states that it
is possible that the bulk of the contamination was carried for hundreds of miles out of state.) The Secretary
is well aware of these; therefore, this paragraph d does not represent a good-faith effort on NMED's part
to address their discriminatory actions.

The Secretary also appears to be limiting consideration of the Universe of Facilities only to those
permitted by NMED that fall within the three mile limit. This, again, is arbitrary and capricious. The
Investigations Guidance clearly states under Determine Universe of Sources that an assessment may need
to evaluate:

"...the cumnlative impacts of pollution from a broad universe of regulated
and permitted sources...as well as regulated but usually unpermitted
sources...and unregulated sources.”
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Even background sources can be considered if appropriate. There is also no limitation on location of these
sources if they are "relevant" sources of stressors. Clearly, EPA recognizes the reality that an emissions
source does not cease to affect people stmply because it is unpermitted, not a facility or more than 3 miles
from the facility under consideration.

Stating that a disparate impact study should only be based on "...readily obtainable information..."
and that it shouldn't cost too much, also appears to limit such a study unreasonably. Again, under Analyses
or Studies, the Investigations Guidance says that:

"...a relevant adverse impact analysis or a disparity analysis would, at a minimum,
generally conform to-accepted scientific approaches.”

Adequate data to perform such an analysis in a scientific manner may or may not be "readily obtainabie.”
Since NMED's Solid Waste Burean has said they don't expect to be able to accurately map their facility
locations for years because of inadeguate resources (see below), one shudders to think what a disparate
impact analysis would look like under the same resource limitations. Certainly, at Triassic Park, distance
to Hispanic and Mexican receptors was never accurately determined. NMED does not appear to realize
that it has the authority under RCRA's Omnibus provision to require the applicant to provide the data—even
to do the study if the applicant can do it in an unbiased manner. Nor does NMED appear to realize that
they could bill the applicant if the Department has to do the study itself.
Finally, the Secretary says in the Order that:

"...state permitting laws do not contemplate a consideration of disparate impact as
part of the permitting process, and...state law does not provide such a ground for
denial of a permit application,...”

How then, in NMED's opinion, could any consideration of affected populations not assume authority
beyond that granted the agency by statute?

C. NMED HAS SHOWN A PATTERN OR PRACTICE OF BIAS, HOSTILITY AND
INTIMIDATION IN FAVOR OF INDUSTRY AND AGAINST NEW MEXICANS,
INCLUDING HISPANIC AND MEXICAN NEW MEXICANS, WHO ATTEMPT TO
ENSURE THAT TITLE VI AND ENVIRONMENTAL JUSTICE CONCERNS ARE
INCORPORATED INTO NMED'S PERMITTING PROGRAM. THIS PATTERN OR
PRACTICE OF BIAS, HOSTILITY AND INTIMIDATION HAS HAD THE EFFECT OF
DISCRIMINATING AGAINST HISPANIC AND MEXICAN NEW MEXICANS DUE TO
THEIR RACE, COLOR OR NATIONAL ORIGIN.

This pattern of bias and hostility and intimidation has had the effect of creating a disparate impact
and discriminating against Hispanic and Mexican members of Complainants as well as other Hispanics
and Mexicans and other minority populations in the state because of their race, color or national origin.
Specific incidents of discrimination include, but are not limited to the following:
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1. NMED HAS DEMONSTRATED BIAS IN FAVOR OF INDUSTRY AND AGAINST
THE PUBLIC, INCLUDING COMPLAINANTS IN REGULATING NEW MEXICO
DEPARTMENT OF ENERGY (DOE) FACILITIES

In their Letter of Intent Meeting Environmental Responsibilities At New Mexico DOE Facilities,
NMED has stated that they are committed to:

"[clontinue the established partnership between DOE, its contractors, and
regulators for LANL [Los Alamos National Laboratory] and SNL [Sandia National
Laboratory)..." (emphasis added)

NMED does not appear to realize that it is inappropriate for a regulator to be in partnership with the
industry it is regulating and that their mission is not to be in business with industry, but to protect human
health and the environment.

2. NMED HAS DEMONSTRATED BIAS, HOSTILITY AND INTIMIDATION IN
ADMINISTERING THE WASTE ISOLATION PILOT PLANT PERMIT APPLICATION,
DISCRIMINATING AGAINST HISPANIC AND MEXICAN PARTICIPANTS DUE TO
THEIR RACE, COLOR OR NATIONAL ORIGIN.

During the WIPP mixed waste facility hearing the Hearing Officer also stated that environmental
justice concerns were not part of the permitting procedure. Although the Hearing Officer allowed some
parties to testify and cross examine witnesses at length on issues truly unrelated to the permit (e.g. tritium
gas and radioactive waste transportation) he would not allow CARD to ask even one single question of
NMED's witness regarding if environmental justice concems were addressed in any way by NMED.

3. NMED HAS DEMONSTRATED BIAS, HOSTILITY AND INTIMIDATION IN
ADMINISTERING THE RHINO (CHAPARRAL) FACILITY PERMIT APPLICATION,
DISCRIMINATING AGAINST HISPANIC AND MEXICAN PARTICIPANTS DUE TO
THEIR RACE, COLOR OR NATIONAL ORIGIN.

During the Rhino Environmental Services Facility Permit process, the State’s application process
only allowed questions to be raised on technical aspects of the landfill application. No questions
concerning the social or potentially discriminatory impact of Rhino's proposal could be addressed within
the mandated application process. More than half of the Chaparral community consists of Latinos of
Mexican decent and the poverty rate is over twice the national average. In or close to Chaparral are
currently three other landfill facilities, a hazardous waste transfer station, a gravel pit, an electric generation
plant, and a soil remediation plant. A health survey by the Chaparral Community Health Council
("CCHC") showed that many respondents had difficulty getting medical care because of cost and more
than half had to travel more than 30 minutes when seeking medical attention. Asthma was the most
frequently reported (24.3%) health problem in the CCHC survey with chronic bronchitis being third
(15.3%). Chaparral is situated in one of the border counttes described above where a New Mexico
Department of Health survey showed that Latino households are more likely than non-Latino households
to have had a family member diagnosed with asthma.
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Despite these facts, NMED never discussed the possibility of discriminatory siting or did any
disparate impact evaluation or study of the site. In addition, NMED again showed its bias in favor of
industry and against Latinos trying to raise Title VI issues when it denied residents the assistance of their
sole expert witness by refusing to reschedule the hearing for a time when that witness could appear. This
occurred after the hearing had already been rescheduled several times to accommodate Rhino
Environmental Services.

4. COMPLAINANTS BELIEVE THAT NMED HAS PERMITTED MORE
LANDFILLS AND OTHER SOLID AND HAZARDOUS WASTE FACILITIES IN
MINORITY COMMUNITIES, BUT THE DEPARTMENT HAS MADE IT IMPOSSIBLE TO
DETERMINE IF THIS IS TRUE. NMED'S NEGLIGENCE IN INACCURATELY
DETERMINING FACILITY LOCATIONS DISCRIMINATES AGAINST COMPLAIN-
ANTS AND OTHER MINORITIES DUE TO THEIR RACE, COLOR OR NATIONAL
ORIGIN.

Complainants researched and listed the latitude/longitude locations given in records for all of
NMED's permitted solid waste facilities in an attempt to see if NMED was siting most facilities in
minority communities. When Complainants attempted to map these locations however, many (if not
most) of these figures were incorrect, often placing the facilities in the wrong county and, in one instance,
even in the wrong state. While NMED may be able to drive to a facility that it has permitted, it clearly
does not know the legal location of these facilities. NMED's negligence is discriminatory since it hampers
minority community members' efforts to determine if waste dumps in their communities are part of a
programmatic pattern of discriminatory siting within which it is more likely that facilities with their
accompanying burdens will be permitted in minority communities. As part of the relief requested in this
complaint, Complainants request that NMED be required to determine accurate legal locations for all of its
permitted facilities.

A similar problem arose during the Triassic Park hearing when NMED staff attempted to use
GPS eguipment to determine the distance between the community of Hagerman and the Triassic Park site.
The staff member was unable to operate the equipment and an accurate distance was never determined.

H. THE UNIVERSE OF FACILITIES PRESENTS A CUMULATIVE BURDEN UPON
HISPANIC AND MEXICAN COMMUNITIES NEAR GMI'S FACILITY AND REFLECTS
A PATTERN OF DISPARATE IMPACT UPON THESE COMMUNITIES. THEREFORE,
EPA MUST CONSIDER THE ENTIRE UNIVERSE OF FACILITIES IN ITS ANALYSIS.

Under Title VI and EPA’s implementing regulations, programs receiving Federal funds may not
be administered in a manner that has the effect of subjecting individuals to discrimination based upon race,
color or national origin. To determine the effect of NMED's permitting of the GMI facility, EPA must
consider the preexisting burden of potentially affected Hispanic and Mexican communities near the facility
and the contribution to compounding of that burden which the GMI facility presents. Not only permitted
facilities, but all polluting facilities must be considered. Only by considering the real and complete
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cumulative burden upon these communities can EPA meet its Title VI obligations to avoid subjecting
these communities to discrimination based on race, color or national origin. Any limitation upon this
universe of facilities to be considered would fail to provide a true pictore of the actual disparate effect of
NMED's permitting of the GMI facility. _

Many of these facilities and pollution sources are described above and/or shown on the map in
Attachment A. (However, this may not be a complete list.) Several of these facilities, including the
Triassic Park facility, receive waste from other states, or even from other countries. (e.g. WIPP will
receive about 35,000 shipments of mixed radioactive and hazardous waste over its lifetime from generator
sites both within and outside of New Mexico.) Hispanic and Mexican communities near Triassic Park are
mostly situated on transportation routes and are already exposed to the risks that accompany the transport
of hazardous, toxic and radioactive materials: accidental releases, explosions and fire, and transportation
accidents, Thus, these communities already bear disproportionate cumulative burdens of toxic waste
importation. NMED's permitting of the GMI facility adds to this burden and therefore has the effect of
discriminating against Hispanic and Mexican members of Complainants. (Although there is a WIPP
bypass around Roswell going south, there is no bypass going east. Many, if not most, shipments to
Triassic Park would have to go directly through Roswell. One "suggested” route for commercial trucking
goes right through predominantly Hispanic and Mexican neighborhoods; Hispanic and Mexican
neighborhoods are also situated next to Route 285 throngh Roswell )

NI LOCATING GMI'S FACILITY AT THE PERMITTED SITE WILL ADD TO THE
POLLUTION BURDEN OF THE DISPROPORTIONATELY IMPACTED HISPANIC AND
MEXICAN COMMUNITIES IN THE AREA.

The area near the GMI facility is an area where members of Complainants live, work and/or
recreate. This area is already almost surrounded by hazardous and radioactive waste disposal facilities,
landfills, and other polluting facilities; includes natural sources of contamination (heavy metals in the
soils); and is subject to contamination from extensive oil and gas development in the area, including a
refinery in Artesia which has had multiple releases and oil field waste disposal. Hispanic and Mexican
community residents have already disparately suffered the effects of ill health related to these sources
including respiratory and other diseases. Siting vet another hazardous TSD facility in the area will only add
to this camulative burden and represents a disproportionate and significant cumulative burden and pattern
of disparate impact on these communities.

1. EPA MUST CONSIDER ALL REASONABLY FORESEEABLE POTENTIAL
RELEASES FROM BOTH NORMAL OPERATIONS AND ACCIDENTS ASSOCIATED
WITH THE GMI's FACILITY AND/OR WHICH REFLECT A PATTERN OF DISPARATE
IMPACT UPON HISPANIC AND MEXICAN COMMUNITIES NEAR THE FACILITY.

GMI did provide limited exposure information concerning operational and accidental releases of
VOCs from their facility. However, neither they nor NMED described all reasonably foreseeable potential
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releases from both normal operations and accidents as is required by the regulations. Nor did they describe
all potential pathways of human exposure. These still need to be modeled and assessed. The facility permit
allows the facility to accept PCB-contaminated liquids, soils and bulk remediation waste and GMI has
admitted that the facility will accept ash from the incineration of hazardous waste. (GMI has also stated
that it is it's intention to modify the permit to receive larger quantities of PCBs in the future.) However,
neither GMI nor NMED provided any comprehensive information on exposures from PCBs and no
information at all on exposures from particulate releases of any kind even though GMI's scientists stated
that particulate emissions would probably be one of the greatest sources of air emissions from the
proposed facility.

Although the incinerated ash will have to meet Land Disposal Restrictions under 40 NMAC
4.1.800 (incorporating 40 CFR 268), it could still contain quantities of metallic particulates as underlying
hazardous constituents when it arrives at the facility. There is no requirement for ash to be in a container
on-site. Nor is there any requirement to monitor for any type of air releases at the facility boundary, the
landfill, or at the treatment buildings where the ash (and other wastes) would be mixed and treated. Ash
and contaminated soils can be disposed of in the landfill without containers and the ash need be only
partially solidified. Ash and contaminated soils could be exposed to the local winds during at least part of
each working day. Even in a container, contaminated ash could be released in an accident before treatment
and spread by these high winds.

NMED's Final Order states that at 3 miles from the facility "...the concentration of PCBs would
be indistinguishable from background.” Although one of GMI's witnesses made this statement during the
permit hearing, no modeling was ever done by either GMI or NMED for PCB contamination. In fact,
another GMI witness agreed that it was possible to get a PCB exposure pathway contaminating property
off the proposed facility site. This same witness also described how extremely low levels of PCBs (the
actual studies were done with PPBs) "...in the parts per million, subparts per million...accumulated in
cattle and then appeared in the milk of dairy cows.” (Tr. pp. 116-117) This is significant since there are.
over 40 large dairies, a considerable beef-raising industry and numerous crop producing farms in the area.
(GMI and NMED also did not include any exposure pathway information about exposure through the
food chain for PCBs or any other hazardous material that could be released from the facility.) Hispanic
and Mexican community members, including nursing mothers, would be exposed to these same low
levels of PCBs as the datry cows. (In fact many of these Hispanics and Mexicans work on the same
dairies, ranches and farms where they are also often subjected to herbicide and pesticide exposure.) GMT's
own modeling showed that effects from air releases could actually be greater farther from the site than
closer-by, depending on a variety of factors including type of release, terrain meteorology, etc..

Because topsoil in the Hagerman area is known to contain lead and arsenic; construction,
transportation and operations at the facility could lead to toxic dust releases if these contaminants are also
present on-site. However, no investigation has been done on background levels of these toxic particulates
in the soils, nor have their potential releases and impacts on Hispanic and Mexican communities, including
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sensitive subpopulations, been calcuiated, even though large, uncovered soil stockpiles will exist on-site
during the operational life of the facility.

Although landfill fires are a common occurrence in the waste disposal industry, and although
construction debris and other flammable materials will be allowed in the landfill, no exposure information
for either acute or chronic releases to the atmosphere from fires at the facility was given. The actual
likelihood of such hazardous waste fires occurring in the landfill and their duration were never calculated,
nor were their potential impacts on Hispanic and Mexican communities.

Neither GMI nor NMED considered the effects from any releases into the soil or groundwater.
Perhaps this is because they believed that such releases would never occur or would never reach the
accessible environment if they do. Nevertheless, not only could ¢ontaminants leak from the surface
impoundment or from the landfill, but they could also occur from a liquid spill on-site. It would be
difficult to calculate effects and travel times for sach contamination, however, since GMI never
definitively identified the closest aquifer beneath the site and was allowed by NMED not to use
conservative parameters when defining travel times. (See CARD's Findings of Fact and Conclusions of
Law [Attachment C} and Response to the hearing Officer's Report and Proposed Findings of Fact and
Conclusions of Law [ Attachment D))

Neither GMI nor NMED considered the effects from transportation associated with the facility
either for accidental or chronic releases, including, but not limited to the effects of releases of hazardous
materials through accidents or effects from vehicle emissions, dust and hazardous particulates stirred up
by traffic to and from the proposed facility. Again, many of the Hispanic and Mexican communities are
on or near transportation routes, these disparate impacts still need to be calculated.

2. EPA MUST CONSIDER THE PRE-EXISTING POOR HEALTH AND POVERTY
OF HISPANIC AND MEXICAN COMMUNITIES NEAR TRIASSIC PARK WHEN
CALCULATING DISPARATE IMPACTS UPON HISPANIC AND MEXICAN
COMMUNITIES NEAR THE FACILITY.

Clearly, as described above, the health of all residents of Chaves County is poorer than that in
many other areas in New Mexico. Unfortunately, studies specifically describing the health of Hispanic and
Mexican residents nearest to the Triassic Park facility have not been done. Additional information may
exist through New Mexico's Department of Health, University of New Mexico, or other organizations.
However, Complainants do not have the resources to do this type of research. In fact, gathering this type
of information is exactly what CARD wanted NMED and GMI to do. From information described above
on the health of Hispanics and Mexicans in New Mexico as a whole and in the near-by border counties,
and from testimony at the hearing from Hispanic and Mexican residents who described their personal
health problems and those of their familjes, it is likely that Hispanics and Mexicans near GMI's facility
will be found to have higher rates of asthma and other respiratory diseases, cancer and birth defects than
non-Hispanic Whites. Because of their high levels of poverty, they will also be less likely to be able to
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prevent or improve poor health, or to mitigate the effects of exposure from facility releases, with vitamins,
a nuiritious diet or carly and adequate medical care.

Therefore, pollutants from the facility or from its accompanying transportation will affect these
populations—especially Hispanic and Mexican subpopulations, including, but not limited to those with
respiratory disease, youth and fetuses—more severely and thus in a significant and disparate manner,
Environmental standards which may be adequate for a healthy, well-nourished population with access to
adequate preventative and eatly medical care are not adequate for these populations. The addition of even
small amounts of contaminants from the Triassic Park facility to the contaminant "stew" from other
sources in the area will add significantly to the pollution burden of these disproportionately impacted, poor
and sick Hispanic and Mexican populations.

IV. NMED HAS NO GROUNDS ON WHICH TO JUSTIFY THEIR DISCRIMINATORY
IMPACTS IN PERMITTING THE GMI LANDFILL

NMED cannot provide an acceptable justification of their decision to issue GMI's Triassic Park
Landfill permit notwithstanding the adverse disparate impact that permitting decision will cause. The GM1
permit is not necessary to meet any goal that is legitimate, important or integral to the recipient’s
institutional mission. Throughout the permitting process GMI claimed that the primary purpose for the
landfill was to provide for disposal of New Mexico's hazardous waste so New Mexicans would not
continue to be burdened by the extra costs and inconvenience of shipping hazardous waste out of state. In
reality, the Triassic Park facility is permitted to receive waste from anywhere in the United States and can
even receive waste from other countries if that waste is generated by American-owned companies.

If the primary purpose of this facility were to make hazardous waste disposal more accessible to
New Mexicans, NMED would have sited such a facility in a more central location or in an area that does
not already have access to hazardous waste disposal. New Mexicans can already dispose their hazardous
waste at the Waste Control Specialists ("WCS") site which is only about 50 miles south, directly on the
border at Andrews, Texas. This site is even more convenient for some New Mexicans in the south.

There is, in fact, a "shortage” of hazardous waste and even the WCS facility is having difficulty
finding enough waste to be profitable~even though they are now the only such facility in the area. There
simply is not a need for another hazardous TSD facility in the area.

Likewise there cannot be any economic justification for this facility since it will only employ about
30-35 employees at maximum operations-some of whom may need to come from oufside the local area.
Costs to repair damage to the city streets of Roswell caused by the increased facility trucking through town
could easily off-set much or all of any economic gain from employment. The deleterious health effects on
an already weakened population will also far outweigh the small number of jobs created for local people.
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DISCRIMINATORY PROCESS

HISTORY

40 CFR §25.3(a) says that "...State...agencies carrying out activities described in §25.2(a) shall
provide for, encourage, and assist the participation of the public." (emphasis added) yet NMED did
virfually none of this. At imes they actively blocked public participation by both all members of the public
and particularly by Hispanic and Mexican participants.

On 3/15/01 NMED gave Public Notice of the proposed permit for Triassic Park, including a
description of the Comment Period, and issued a Fact Sheet. The Public Notice, Draft Permit and Fact
Sheet were all issued in English-only versions. The Draft permit and the Fact Sheet were not available
after working hours in the facility area until three months later when they were put into the Roswell Public
Library. This was a re-issue of the Draft Permit and Fact Sheet after the previous version had been
rescinded. At this time Public Notice was given in Spanish, but no Spanish Fact Sheet or any other
document in Spanish was made available.

Even then, only part of the Draft Permit was put in the library. Ground-Water Monitoring Waiver
documents and site characterization documents were among the missing permit documents that were not
available until a month later. Residents of the area had already informed NMED of the difficuliies of
geiting to Roswell from other parts of the potentially affected area. It is about an 80 mile round-trip from
Artesia to Roswell, 144 miles round-trip from Tatum, and 210 mile round-trip from Lovington—almost a
4-hour drive. This limited availability of permit documents was compounded by problems with the on-
line versions: The Draft Permit and its attachments were not all posted on-line on March 15th or August
27th as noticed; there were continuing compatibility problems with Mac-based systems, and many local
residents didn't have on-line access.

These residents continued to complain of document access problems including problems getting
on-line, through at least September. They particularly noted that the Roswell Public Library had been
closed for 2 weeks, cutting off both hard-copy access and Internet access to the on-line version for many
people. As late as 12/17/01 the latest on-line Fact Sheet was dated 6/15/01-leaving off the 8/15/01 English
supplemental Fact Sheet and the August 2001 Spanish Fact Sheet. (The only information in Spanish on
the facility provided by either NMED or GML)

There were also serious problems with accessibility to the Administrative Record in the
Department's Santa Fe office. Because of a computer problem, numerous documents had been deleted
from the Administrative Record Index during the comment period; some documents that should have
been available were being kept from the public in a confidential file; and some documents were missing
altogether from the Record. These problems were not straightened out until well after the hearing was
complete which made it difficult or impossible for the public to view these documents and therefore to
give meaningful comment at the Hearing. One memo (AR 99-086) dated 2/4/99 which was supposed to
be removed from the confidential file and returned to public access pursuant to CARD's 11/28/01 motion,
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was not returned to the Record and added to the Index until 12/14/01 at the end of the period for submittal
of Findings of Fact and Conclusions of Law—and then only at CARD's insistence,

In addition, at one point in the permit process, NMED refused to release GMI's financial
disclosure information to the public. This information is part of the application and therefore public record.
Nevertheless, members of the public had to hire a lawyer to obtain these documents.

GMI did provide 6 public meetings in 2001, but these meetings were not provided as a good-faith
effort to inform the public about the facility. NMED allowed GMI to use these meetings to misinform the
public, encouraged GMI o present the meetings in an ineffective manner and at times even joined GMI in
harassing the Spanish-speaking public. In April, 2001 NMED incorrectly instructed GMI that”

"You obviously will not be able to meet the 30-day meeting notice deadline of
subsection (d). That would be ok in light of our desire to meet as soon as possible."
9AR 01-040)

This resulted in GMI giving such short notice of these meetings that it was difficult for people to attend.
The last meeting, which took place on the first day of the hearing in October, had the longest notice at
about 2 weeks, but other meetings were only noticed in the newspaper a week before and in some cases
only a few days before the date of the meeting. NMED did request GMI to provide public meeting notices
in Spanish in April (which was rather hypocritical since NMED itself was not providing any notice in
Spanish at the time}, but never followed up on this. No notice was given in Spanish of any of the meetings
until the last one.

GMI1 also used the meetings and the permit process to misinform the public about the facility and
about some of their intentions for that facility. During the meetings GM1 told participants that there would
be a maximum of 3-5 trucks enfering the facility per hour. Even if only waste trucks are counted, this is
only true if a working day is 16 hours long. If all trucks entering the site are counted, this is only true if the
work day is 23 hours long. Their estimate of an average of 1-2 trucks per hour is even more
misrepresentational since, using data from the draft permit, the work day would have to be 55 hours long
to make those figures work—even for waste trucks alone. NMED personnel, including the permit
manager, were present when these statements were made, but said nothing about their inaccuracy. Since
so much of the trucking could affect Hispanic and Mexican members of the public (see above), this effort
to downplay the effects from facility trucking is also part of a pattern of disparate impact on Hispanic and
Mexican members of the public including Hispanic and Mexican members of Complainants,

GMI also misrepresented the nature of the waste to be received and treated at the facility during at
least one public meeting when they assured a cancer survivor twice that "there will be no carcinogens...” in
the surface impoundment or at the facility. They also claimed in early press releases, information
newsletters about the facility, during at least one public meeting and under oath at the hearing itself that the
facility would not accept radioactive waste. Meanwhile they were discussing the possibility of turning the
proposed facility into a mixed waste dump with NMED. NMED's Triassic Park permit manager also
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denied under oath having discussions about this with GML Yet he had initialed 2 memo which indicated
he had been present at just such discussions. The public was unable to cross-examine him or GMI
adequately on this point at the hearing, however, because the memo was that docament described above
{AR 99-086) which was kept from the public in the confidential file until after the hearing was over.

Other information was also kept from the public until after the hearing was over when GMI did
not fully disclose its past history of environmental violations to the public. GMI neglected to include its
5/10/88 OSHA Notice of Violation in disclosure statements until 11/9/01. This was a serious violation
concerning death and serious injury to workers. GMI claimed not {o understand that OSHA is considered
an environmental statute. However, it had been NMED's policy that OSHA is an environmental statue for
at least three years before the Triassic Park hearing. GMI was represented both by counsel and by a
"government affairs representative” whose job it was to be the contact person between GMI and NMED;
GMI should have known about this policy and disclosed this viclation before the hearing so they could
have been questioned about it by the public.

The fact that documents and information were kept from the general public unti] after their
opportunity to comment and cross-examine witnesses was over did not appear to trouble NMED or the
Hearing Officer as she stated in her Report that:

"{t]he public was not denied an opportunity to participate in the process as a result
of the record corrections made subsequent to the hearing....Applicant's failure on
this point {to include information on OSHA vioclations] did not diminish the
public's ability to participate in the hearing and to explore prior environmental
violations."

It is against this generally dismal history of NMED's and GMI's interaction with the public that
even more serious violations involving the Spanish-speaking public and Title VI issues must be seen.

L. NMED'S AND GMI'S OBSTRUCTION OF MEANINGFUL PUBLIC PARTICIPATION
HAS HAD THE EFFECT OF DISCRIMINATING AGAINST HISPANIC AND MEXICAN
COMPLAINANTS DUE TO THEIR RACE, COLOR OR NATIONAL ORIGIN.

NMED has administered the GMI permitting process in a manner that obstructed and excluded the
publie, particularly Hispanic and Mexican members of Complainants, from meaningful public
participation. NMED's actions have blocked this segment of the population from having an equal
opportunity to participate in the permitting process and from having equal access to information in the
process. This has had the effect, if not the purpose, of discriminating against Hispanic and Mexican
members of Complainants because of their race, color or national origin.

A. NMED'S AND GMI'S FAILURE TO PROVIDE WRITTEN INFORMATION IN
SPANISIE AND SPANISH TRANSLATIONS OF ORAL PRESENTATIONS IN A TIMELY
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MANNER HAS HAD THE EFFECT OF DISCRIMINATING AGAINST HISPANIC AND
MEXICAN COMPLAINANTS DUE TO THEIR RACE, COLOR OR NATIONAL ORIGIN.

EPA's Final Rule on Expanded Public Participation encourages permitting agencies and

applicants to:

"...make all reasonable efforts to ensure that all segments of the population have an
equal opportunity to participate in the permitting process and have equal access to
information in the process. These means may include, but are not limited to,
multilingual notices and fact sheets as well as translators, in areas where the
affected community contains significant numbers of people who do not speak
English as a first langnage." (emphasis added)

NMED was informed throughout the comment period that much of the potentially affected
population was poor, disenfranchised and that many had a limited or no understanding of English.
NMED also received at least 20 requests during the comment period for multilingnal notices, Fact Sheets
or other information about the facility, and translators but these were not provided until late in the process.
It was only after repeated requests and legal action that the Department finally supplied even the most
basic information in Spanish. Public Notices were issued and published in Spanish after June 15th.
However, a Spanish Fact Sheet was only available toward the end of August and was not posted on-line
as promised until sometime after the hearing as over. The written Spanish Fact Sheet was only mailed to
people who had somehow known to request it. A Spanish Fact Sheet was finally sent to the Roswell
Public Library in late August. No translations of any presentations were provided until the Hearing when
translators were available at the final GMI presentation and the Hearing itself.

NMED did not follow the guidance described in EPA's Final Rule on Expanded Public
Participation when it was told early in the comment period that the Hispanic and Mexican community
needed more information and help in creating informed public comment but did not respond in an
adequate or timely manner. Literally hundreds of people wrote to NMED from all over the state informing
the department that there were potential environmental justice problems with facility siting and that these
problems included the disenfranchisement of the Spanish-speaking residents who were, "being left out of
the process because of a language barrier..." (3AR 01-179) A letter from the Fambrough Water
Cooperative near Hagerman stated that:

"We collectively believe that a sense of disenfranchisement, the prominence of a
communication barrier, a lack of effort to overcome it by the NMED and GMI, and
a perception of being taken advantage of by this industry are serious concerns.”
(Attachment G)

NMED's single request to GMI to provide notice in Spanish during the public information meetings was
never followed up and was hypocritical since the Department itself was not providing any Public Notice or
Fact Sheets in Spanish at the time. When NMED finally did provide a Spanish Fact Sheet, it had an
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affirmative duty to seek out Spanish-speakers in the facility area who would benefit from receiving it, but
the Department did not follow through on this.

These problems were compounded by the Hearing Officer's Report where the Hearing Officer
incorrectly referred to "...only two requests for Spanish interpretation...” when there were, in fact, at least
20 requests for various kinds of information in Spanish documented in the Record.

GMI never provided any written presentation materials or fact sheets in Spanish and refused to
provide Spanish translations of its oral presentations until the October 15th meeting (on the first day of the
hearing) despite earlier promises to do so. At that point it was too late for interested Spanish-speakers to
inform themselves to participate effectively in the hearing. GMI refused to use the translator that was
present at the July 19 Hagerman public meeting to translate the English presentation despite previous
assurances to the public from both NMED and GMI that the presentation would be translated at that
meeting. GMI obtusely insisted that the translator was only to be used to translate a question and answer
session on an English presentation that people couldn't understand. Unfortunately, because of their lack of
English, some people didn't even know that the translator was available for the question and answer
portion of the meeting.

B. NMED'S AND GMI'S HARASSMENT AND INTIMIDATION OF THE PUBLIC
AND ESPECIALLY HISPANIC AND MEXICAN MEMBERS OF THE PUBLIC,
INCLUDING MEMBERS OF COMPLAINANTS HAS HAD THE EFFECT OF
DISCRIMINATING AGAINST HISPANIC AND MEXICAN COMPLAINANTS DUE TO
THEIR RACE, COLOR OR NATIONAL ORIGIN.

NMED was facilitating the Hagerman meeting and should have insisted on the translation that they
themselves had promised. Instead, the NMED meeting facilitator harassed and obstructed the Hispanic
and Mexican public and was so rude to a Spanish-speaking community and religious leader and to other
Spanish-speaking members of the public that 50-70 people left the meeting. One commentor who was
present stated that the disrespect displayed toward Hispanic and Mexican members of the community
"...displayed the malicious intent of GMI's public information meeting..." (AR 01-163)

Apgain, the Hearing Officer's Report said that "There is no evidence that applicant would not have
given a presentation [at the Hagerman meeting] in Spanish if asked...” despite at least 2 Affidavits in the
record to the contrary. The Hearing Officer shifted the burden of proof for meeting public participation
requirements onto the public in a "blame the victim" approach when she claimed that:

“...those who would claim that a process does not meet their needs bear some
responsibility for timely making their needs known...[TThey bear some
responsibility for assuring their own participation...”

She again chastised the public for protesting the lack of Spanish translation at the Hagermian meeting while
mcorrectly clarming that the public did not request such a translation.
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1t was at the July 17, 2001 Sally Port Inn meeting in Roswell that GMI went so far as to threaten
and intimidate members of the public, including a member of CURE who is of Mexican descent. GMI's
public information officer threatened several people with arrest for passing oot information and a petition
critical of the facility despite their having permission from the hotel to do so. The public information
officer then denied making the threat under oath at the hearing. This type of action has a chilling effect on
public participation in government, yet NMED never chastised GMI for this or even seemed to take any
notice of the event. To her credit, the Hearing Officer believed CURE's witness on what happened, but
stated that she didn't believe that "...this incident represents a violation of the public participation
requirements for a RCRA facility..." since some of the CURE members present were able to overcome
their feelings about the incident and participate fully in the hearing. She completely ignored information in
the record describing how one CURE member was so frightened by the incident that she never
participated publicly in the permitting process again.

C. NMED BOTH ACTIVELY AND PASSIVELY OBSTRUCTED HISPANIC AND
MEXICAN MEMBERS OF THE PUBLIC INCLUDING MEMBERS OF COMPLAINANTS
FROM FULLY PARTICIPATING IN THE PERMITTING PROCESS AND FROM
EXERCISING THEIR RIGHTS UNDER TITLE VI OF THE CIVIL RIGHTS ACT WHICH
HAS HAD THE EFFECT OF DISCRIMINATING AGAINST HISPANIC AND MEXICAN
MEMBER OF COMPLAINANTS DUE TO THEIR RACE, COLOR OR NATIONAL
ORIGIN.

40 CFR §25.3(b) states that:

"...Public agencies...should make special efforts to encourage and assist
participation...by others whose resources and access to decision-making may be
relatively limited."

But NMED did not make any special efforts to encourage and assist participation by these persons whose
resources and access to decision-making was limited, including Hispanic and Mexican members of
Complainants and other Hispanic and Mexican residents, when it allowed access to even the most basic
permit documents to remain so difficult, time-consuming and expensive, and would not provide
information about the facility in a language that these people could understand. NMED's apparent
acceptance of GMI's harassment of the public and mis-information at the "information™ meetings, coupled
with NMED's own intimidation and harassment of Hispanic and Mexican participants at the Hagerman
meeting show their bias in favor of GMI and industry and against Spanish-speaking members of the
public. (see above).

One commentor asked NMED for information about any "...documents, correspondence,
guidelines and directives to and from EPA and NMED concerning environmental justice..." but was told
that "...few such items existed..." (AR 01-16) No such information or even document names or
descriptions were ever provided despite two requests. This type of "passive" obstruction is part of a
pattern of refusing to provide information pertinent to Hispanic and Mexican members of the public,
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including Complainants, or only providing it so slowly that it becomes almost useless. Historically, if
NMED is actually forced to provide such information, only the absolute minimum is provided. There is
no good-faith effort to encourage public participation by Hispanic and Mexican members of the public.

This attempt to limit Hispanic and Mexican Complainants’ exercise of their rights under Title VI is
further illustrated by NMED's neglect in posting an English Fact Sheet but waiting months to post the
Spanish Fact Sheet on the website afier it was available, their refusal to allow testimony on Title VI and
environmental justice issues during the permitting process, and finally by their attempt to block
Complainants' filing of this complaint by removing the English and Spanish Fact Sheets from the Triassic
Park web page (see above).

H. NMED HAS ESTABLISHED A PATTERN OR PRACTICE OF OBSTRUCTION OF
MEANINGFUL PUBLIC PARTICIPATION IN THE PERMITTING PROCESS CREATING
AND/OR ADDING TO DISCRIMINATION AGAINST HISPANICS AND MEXICANS DUE
TO THEIR RACE, COLOR OR NATIONAL ORIGIN.

NMED has also now established a pattern and/or practice of criteria and/or methods of
administering its programs, which has the effect, if not the intent, of subjecting individuals to
discrimination due to their race or color, Specifically, NMED has established a pattern and practice of
obstruction of meaningful public participation in NMED permitting. This pattern and practice of
obstruction has had the effect of creating a disparate impact and discriminating against Hispanic and
Mexican members of Complainants as well as other Hispanics and Mexicans in the State because of their
race, color or national origin. Specific incidents of discrimination include, but are not limited to the
following:

A. NMED HAS OBSTRUCTED MEANINGFUL PUBLIC PARTICIPATION IN
ADMINISTERING THE WASTE ISOLATION PILOT PLANT PERMITTING PROCESS,
DISCRIMINATING AGAINST HISPANIC AND MEXICAN COMPLAINANTS DUE TO
THEIR RACE, COLOR OR NATIONAL ORIGIN.

During the permitting hearing for WIPP, the Hearing Officer again refused to allow the
introduction of Title VI or environmental justice issues in even the most minimal way (see above). No
notice or Fact Sheets were published in Spanish either in print or on-line, No attempt was made to
ascertain if Hispanic and Mexican members of the public could be affected by the facility or by effects
from its associated transportation. It is clear that this transportation, at least, goes through and near many
Hispanic and Mexican communities in New Mexico.

Again, during the recent Class III permit modification hearing no notice or Fact Sheets were
provided in Spanish and no attempts were made to include this portion of the public in the permitting
process.

B. NMED HAS OBSTRUCTED MEANINGFUL PUBLIC PARTICIPATION IN
ADMINISTERING THE RHINO LANDFILL PERMITTING PROCESS, DISCRIMINAT-





ING AGAINST HISPANIC AND MEXICAN COMPLAINANTS DUE TO THEIR RACE,
COLOR OR NATIONAL ORIGIN.

Similar problems arose during the Rhino Landfill permit process at Chaparral, New Mexico.
Despite having large numbers of Mexicans living quite near the proposed site, Title VI and environmental
justice issues were not allowed to be raised. Upon information and belief, Chaparral has filed a Title VI
complaint with EPA. (see above)

C. NMED HAS OBSTRUCTED MEANINGFUL PUBLIC PARTICIPATION AS
DESCRIBED IN THE LA CIENEGA VALLEY CITIZENS FOR ENVIRONMENTAL
SAFEGUARDS TITLE VI COMPLAINT, DISCRIMINATING AGAINST HISPANIC AND
MEXICAN COMPLAINANTS DUE TO THEIR RACE, COLOR OR NATIONAL ORIGIN.

The La Cienega Valley Citizens for Environmental Safeguards’ Title VI complaint is under
investigation now by EPA. This complaint details problems, also with Hispanic and Mexican members of
Complainants as well as others, where Complainants were not allowed to participate in county meetings or
obtain needed public documents in a timely manner. These members of the public were threatened with
arrest or arrested at least three times. This pattern of behavior intimidates the public and causes a chilling
effect to public participation in government (as it did during the Triassic Park process).

RELIEF

NMED's discriminatory actions in permitting the GMI facility and especially the discriminatory
problems that are pervasive throughout NMED's program must stop and must also be subject to
consequences. However, Complainants hesitate to recommend full and immediate removal of Federal
funding. NMED's resources are already too limited to fulfill their current obligations adequately. Basic
information (like facility locations) is not available; sometimes Class I modifications cannot be reviewed
in a timely manner resulting in waste being characterized in an unauthorized fashion. (This happened
under the WIPP project.) Also, if NMED is to make Title Vi-related improvements in their program, they
will need funding to do so.

However, Complainants have no faith that NMED will be able to make adequate Title VI-related
improvements to their program without rigorous oversight from EPA. NMED's arbitrary and capricious
"consideration” of affected populations described in the Final Order permitting GMTI's facility only
continues NMED's discriminatory actions under the guise of "improvements." Other attempts at
improving public participation described in the Final Order are commendable but do not go far enough.
Even if regulations are written correctly there is no guarantee that they will be implemented correctly and
in a non-discriminatory manner. This is particularly true since NMED has never admitted that there is
anything wrong with its program and seems to have no real understanding of what their Title VI
obligations are.

That the State still does not intend to involve the public adequately in any proposed regulatory
changes is shown by their recent actions involving revisions of Air Quality and Drinking Water
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regulations. The Environmental Improvement Board ("EIB™) creates regulations for NMED and is one of
the organizations referred to in the GMI facility Final Order. Notices of Public Hearing to consider these
revisions state that notices of intent to present technical testimony at the hearings must be received in the
Office of the Environmental Improvement Board no later than 5:00 p.m. on August 30, 2002.
{Attachment F) Yet these EIB public hearing notices were not even mailed to the interested public until
August 29th. It is likely that some notices were not even received until after August 30th. Certainly, few
members of the public would be able to provide akk names of their technical witnesses or perhaps even
decide whether to present technical testimony or not in such a short period of time.

Complainants would like NMED to be put on notice that they will lose their federal funding if they
do not make and implement necessary Title VI-related changes to their program in a timely manner.
Complainants would like EPA to educate NMED on their Title VI obligations, their regulatory authority
to fulfill those obligations, and to monitor the State's regulatory changes and their implementation in future
permitting closely. Complainants would also like to be involved in oversight of this process along with
other members of the affected public to be sure the public's needs are being met. Complainants believe the
State also needs education from EPA on ways to fund necessary work adequately through charges to the
regulated community. More realistic flat fees for services along with charging an adequate hourly rate for
staff time (as is done in some states) would be one method of providing resources and personnel adequate
to the tasks NMED must perform,

Regarding the Triassic Park facility individually, Complainants would like a science-based
disparate impact study to be performed for the facility. If results of this study show that there would be a
significant negative disparate impact on local Hispanic and Mexican residents, including Hispanic and
Mexican members of Complainants, we would like the permit for GMI's facility east of Roswell to be
vacated permanently. Since this facility would receive waste from all over the United States and is not a
facility limited to New Mexico alone, Complainants believe affected populations should be compared to
the United States’ population as a whole-not just to another population in New Mexico. We also believe
the lack of air release monitoring, the inadequate and inappropriate vadose zone monitoring system
approved by NMED (see Attachments C and D), and the inability of the facility's designated emergency
coordinator to demonstrate even the most basic understanding of the chemicals the facility could receive
and their effects (even after having completed several haz-mat trainings) should be taken into consideration
when assessing the possible impacts of the Triassic Park Landfill.

in the alternative, if EPA does not direct NMED to vacate the Triassic Park permit permanently,
Complainants request that the entire permitting process for the facility be redone in a manner consistent
with EPA Investigations, Recipient and Public Participation Guidance. There continues to be a great need
within the public in southeastern New Mexico, including he Spanish-speaking public, to be informed and
involved in this process and to know that their situation and needs are truly being considered.
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Attachment B:
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Attachment D;
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Attachment F:

Attachment G:

Map of southeastern New Mexico and west Texas showing some of the
contaminated areas and potentially poHuting industrial development, including
attempted but canceled projects, current and inactive development and proposed
future development,

E-mail correspondence between Complainants and NMED, NMED Triassic Park
web page showing date of modification and NMED WIPP web pages showing
Fact Sheets still on-line

Proposed Findings of Fact and Conclusions of Law of Citizens for Alternatives fo
Radioactive dumping (CARD) for the Triassic Park (GMI) facility.

CARD's Response to the Hearing Officer’s Report and Proposed Findings of Fact
and Conclusions of Law for the Triassic Park facility

Final Order by the Secretary of the New Mexico Environment Department
permitting the Triassic Park facility

New Mexico Environmental Improvement Board Notices of Public Hearings to
consider proposed revisions of 20 NMAC 7.1 Drinking Water and Air Quality
Regulations.

Letter from the Fambrough Water Cooperative to New Mexico Environmental
Law Center ("NMELC™") describing the Hispanic and Mexican population near
Hagerman and requesting information in Spanish, translation, help in facilitating
public comment and a disparate impact study. Though originally sent to the
NMELC, this letter was sent by them to NMED and became part of the Record
(AR 01-179)
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EXTERNAL CIVIL RIGHT COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

January 19, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail# 70153010000112675201 EPA File No. 09R-02-R6
Deborah Reade

117 Duran Street
Santa Fe, NM 87501-1817

Dear Ms. Reade:

This letter is to inform you that the U.S. Environmental Protection Agency’s (EPA) External
Civil Rights Compliance Office (ECRCO) is resolving this complaint based on the enclosed
Informal Resolution Agreement (Agreement) entered into between EPA and the New Mexico
Environment Department (NMED). On June 27, 2005, EPA accepted your complaint, No. 09R-
02-R6, which alleged discrimination based on race and national origin in violation of Title VI
and EPA regulation at 40 C.F.R. Part 7 relating to NMED’s issuance of a treatment, storage and
disposal permit to Gandy-Marley, Inc. (GMI) on March 18, 2002. Specifically, the allegations
accepted for investigation were:

e  Whether NMED failed to require or perform a scientific investigation into possible
disparate impacts;

e  Whether NMED failed to ensure that limited-English proficient Spanish speaking
residents were provided a meaningful opportunity for effective public participation
(through use of notice of public hearings and interpretation and translation services) in
the permitting process; and

e  Whether NMED has a statewide pattern and practice of similar discriminatory permitting
and lack of access for limited-English proficient residents to the public participation and
permitting process.

During the course of EPA’s investigation, NMED agreed to enter into an Informal Resolution
Agreement in order to resolve this complaint.'! The enclosed Agreement is entered into by the
NMED and the EPA pursuant to the authority granted to EPA under the federal
nondiscrimination laws, including Title VI of the Civil Rights Act of 1964, and EPA regulation

I' See ECRCO’s Case Resolution Manual regarding informal resolution of complaints, at
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc_ecrco_crm_january_11_2017.pdf.






Ms. Deborah Reade

found at 40 C.F.R. Part 7. It resolves complaint No. 09R-02-R6 and additional concerns
identified by EPA. It is understood that the Agreement does not constitute an admission by
NMED or a finding by EPA of violations of 40 C.F.R. Part 7.

The enclosed Agreement does not affect NMED’s continuing responsibility to comply with Title
VI or other federal non-discrimination laws and EPA's regulation at 40 C.F.R. Part 7 nor does it
affect EPA's investigation of any Title VI or other federal civil rights complaints or address any
other matter not covered by this Agreement. This letter sets forth ECRCO's disposition of the
complaint. This letter is not a formal statement of ECRCO policy and should not be relied upon,
cited, or construed as such.

If you have any questions, please feel free to contact me at (202) 564-9649, by e-mail at
dorka.lilian@epa.gov, or U.S. mail at U.S. EPA, Office of General Counsel, External Civil
Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington,
D.C., 20460.

Sincerely,

U L~

Lilian S. Dorka

Director
External Civil Rights Compliance Office
Office of General Counsel

Ce:

Elise Packard

Associate General Counsel Civil Rights & Finance Law Office
U.S. EPA Office of General Counsel

Samuel Coleman, P.E.
Deputy Regional Administrator and Deputy Civil Rights Official
U.S. EPA Region 6

Enclosure





R g UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

i@ ‘; WASHINGTON, D.C. 20460

"2ttt EXTERNAL CIVIL RIGHT COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

INFORMAL RESOLUTION AGREEMENT
between the
NEW MEXICO ENVIROMENT DEPARTMENT
and the
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ECRCO Complaint No. 09R-02-R6

L PURPOSE AND JURISDICTION

A. Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7 (Title VD),
and United States Environmental Protection Agency’s (EPA) regulations at 40 C.F.R.
Part 7 prohibit discrimination on the basis of race, color, or national origin in any
programs or activities receiving federal financial assistance. The New Mexico
Environmental Department (NMED) is a recipient’ of federal financial assistance
from the EPA and is subject to the provisions of Title VI and 40 C.F.R. Part 7.

B. On June 27, 2005, EPA accepted complaint No. 09R-02-R6 brought under Title VI
and EPA’s regulations at 40 C.F.R. Part 7 that alleged discrimination based on race
and national origin in violation of Title VL. In response to the complaint, EPA began
an investigation of NMED’s compliance with Title VI and EPA regulations. During
the course of EPA’s investigation, NMED agreed to enter into this Informal
Resolution Agreement (Agreement) in order to resolve this complaint.

C. This Agreement is entered into by NMED and the EPA’s Extemnal Civil Rights
Compliance Office (ECRCO).

D. This Agreement is entered into pursuant to the authority granted to EPA under the
federal nondiscrimination laws, including Title V1 of the Civil Rights Act of 1964,
and EPA regulations found at 40 C.F.R. Part 7. It resolves complaint No. 09R-02-R6
and additional concerns identified by EPA. It is understood that this Agreement does
not constitute an admission by NMED or a finding by EPA of violations of 40 C.F.R.
Part 7.

E. NMED is committed to carrying out its responsibilities in a nondiscriminatory
manner, in accordance with the requirements of Title VI and the other federal non-
discrimination laws enforced by EPA regulation at 40 C.F.R. Part 7. The activities

' Throughout this Informal Resolution Agreement, “Recipient” refers to NMED.
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detailed in Section III of this Agreement, which NMED has voluntarily agreed to
undertake and implement, are in furtherance of this commitment.

II. BACKGROUND

A. On June 27, 2005, EPA accepted complaint No. 09R-02-R6, that alleged
discrimination based on race and national origin in violation of Title VI and EPA
regulation at 40 C.F.R. Part 7 relating to the issuance of a treatment, storage and
disposal (TSD) permit to Gandy-Marley, Inc. (GMI) on March 18, 2002. The
complaint alleged that NMED failed to require or perform a scientific investigation
into possible disparate impacts; failed to ensure that limited-English proficient
Spanish speaking residents were provided a meaningful opportunity for effective
public participation (through use of notice of public hearings and interpretation and
translation services) in the permitting process; and has a statewide pattern and
practice of similar discriminatory permitting and lack of access for limited-English
proficient residents to the public participation and permitting process.

B. In response to this complaint, EPA initiated an investigation of NMED’s compliance
with Title VI and EPA regulations at 40 C.F.R. Part 7.

C. In addition, during the course of the investigation, EPA reviewed the requirements of
40 C.F.R. Part 7, Subpart D that are foundational elements of a recipient's non-
discrimination program and are required for all recipient programs and activities.
These include: the designation of at least one person to coordinate its efforts to
comply with its non-discrimination obligations under 40 C.F.R. § 7.85(g); adoption of
grievance procedures that assure the prompt and fair resolution of complaints alleging
civil rights violations under 40 C.F.R. § 7.90; and, continuing notice of non-
discrimination under 40 C.F.R. § 7.95.

D. Consistent with the Resource Conservation and Recovery Act (RCRA), as amended,
42 U.S.C. §§ 6901 et seq., the New Mexico Hazardous Waste Act (HWA), NMSA
1978, §§ 74-4-1 to -14, and the associated Hazardous Waste Management regulations,
20.4.1 NMAG, incorporate by reference, among other things, the RCRA
implementing federal regulations found at 40 CFR Part 270 - EPA Administered
Permit Programs: the Hazardous Waste Permit Program. NMED adheres to the
permitting process contained within RCRA, correlated federal regulations, the HWA
and the Hazardous Waste Management regulations,

E. On March 18, 2002, NMED issued for the first time a Hazardous Waste Facility
Permit to GMI, (RCRA Permit No NM0001002484). for the storage, treatment, and
disposal of hazardous waste at its proposed facility in southeastern New Mexico. The
proposed facility was to be located on approximately 480 acres of land in Chaves
County.? The Triassic Park Waste Disposal Facility was not constructed under this
permit.?

2 NMED Triassic Park htps /www.env.am gov'HWB tpperm himl (May 10, 2016).
3 hitps://www.env.nm.gov/HWB/documents/TraissicPark-PublicNoticeofReceiptofAppication] 1-29-201 1.pdf.
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F. On October 17, 2011, GMI submitted to NMED a hazardous waste permit renewal
application for the Triassic Park Waste Disposal Facility (Facility). The renewal
application proposes a significantly scaled back facility, removing the storage and
treatment component of the existing permit, but retaining the ability to dispose of
hazardous waste in the proposed hazardous waste landfill. On November 29,2011,
GMI published in major local newspapers that the October 17, 2011 hazardous waste
permit renewal application had been submitted to NMED and that it was available for
public review. The notice explained that no action or decision was proposed by
NMED at that time regarding the permit renewal application.

G. NMED issued a letter to GMI on March 14, 2012, indicating that the permit
application was determined to be administratively incomplete. On April 30, 2012,
GMI submitted a revised permit application to address deficiencies in the NMED
Notice of Administrative Incompleteness letter. On May 17, 2012, NMED
determined the application to be administratively complete.

H. On February 5, 2013, NMED issued a Disapproval Letter to the Permittee on the Part
A and B Renewal Application. On July 5, 2013, GMI submitted a revised permit
application to address deficiencies in the NMED February 5, 2013 Notice of
Disapproval Letter.*

L On June 12, 2016, NMED issued Public Notice 16-07, “Notice of Public Comment
Period and Opportunity to Request a Public Hearing on a Draft Hazardous Waste
Permit for Triassic Park Waste Disposal Facility, EPA ID Number:
NM0001002484.” The notice stated NMED’s intent to issue a Hazardous Waste
Permit to GMI as the owner and operator of the Facility to dispose of hazardous
waste under RCRA and the HWA. The 60-day comment period was to run from June
15, 2016, through August 14, 2016. During the comment period, any person could
submit a request for a public hearing.’

J. On August 1, 2016, after communications with ECRCO, NMED agreed to extend the
public comment period and translate the Fact Sheet into Spanish.

K. On August 12, 2016, NMED issued Public Notice 16-10, “Notice of Extended Public
Comment Period on a Draft Hazardous Waste Permit for Triassic Park Waste
Disposal Facility, EPA ID Number: NM0001002484.” This notice extended the
period for public comment or to request a public hearing to November 18, 2016. The
notice also stated that NMED would issue a future notice announcing a public
meeting 1o be held during the extended comment period. Public Notice 16-10 was
sent out in English and Spanish to NMED’s mailing list for the Permit; posted in local
newspapers (Roswell Daily Record, Albuquerque Journal and the Carlsbad Current

4 NMED Triassic Park https.//www.env nm.gov/HWB ‘tpperm hunl
 NMED Triassic Park hitps. /‘www env.nm. gov/HWB tpperm him| (August, 16 2016)
¢ NMED Triassic Park hitps  www env.nm gov/HWB tpperm htm! (August, 16 2016)
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Argus) in both English and Spanish; read on KUNM radio station in both English and
Spanish; and posted in 25 locations in 7 communities.

Also, NMED posted the permit Fact Sheet in Spanish on NMED's website and made
it available for review in the Roswell Field Office (1914 W. Second, Roswell, NM
88201), Phone (575) 624-6046). NMED also provided a copy directly to Citizens for
Alternatives to Radioactive Dumping (CARD).

NMED held an informational public meeting on the permit on October 22, 2016 in
Roswell, NM. At this meeting, members of the community were able to discuss their
concerns regarding the permitting of the facility. NMED provided simultaneous
interpretation in Spanish for the entire meeting. Hard copies of the presentation, the
Fact Sheet (English and Spanish versions), the Administrative Record Index and the
Public Notice (English and Spanish versions) were provided to meeting participants.

NMED posted a copy of the presentation from the October 22, 2016 Public
Information meeting on its website.’

On November [, 2016, after communications with ECRCO, NMED agreed to extend
the public comment period for an additional 60 days, post the Fact Sheets (English
and Spanish versions) at 23 different locations, announce the public notice on several
radio stations identified by Complainants, and publish the notice in the local
newspapers.

The extended comment period will end on January 20, 2017 at 5:00 PM. NMED sent
a third Public Notice in English and Spanish to the Hazardous Waste Bureau’s
notification list for Triassic Park notifying stakeholders of the extension.

NMED posted the third Public Notice and Fact Sheet (English and Spanish versions)
at the locations identified in Posting Locations for Triassic Park Permit Notices (See
attachment) ® as well as NMED’s district office in Roswell (1914 W. Second Street,
Roswell, NM 88201/Phone (575) 624-6046) and the Roswell Public Library located
at 301 N. Pennsylvania Ave., Roswell, New Mexico.

7 hops./www.env nm. gov/H WB/documents/PublicMecimgpresentationon TrigssicPark 10-22-2016.0d0)

% With the following exceptions:
a.  The Artesia Post Office wouldn't allow NMED to post the Public Notices and Fact Sheet. However, post office

b

stafT accepted the documents in case the Post Mastcr made an exception.

The Tatum post Office wouldn't allow NMED to post the Public Notices and Fact Sheet. Previously, the office
was unmanned and so NMED was able 1o leave copies of the Public Notices and Fact Shect. However, this time
NMED was not granted permission to post the documents

The Roswell post offices wouldn’t allow NMED to post the Public Notices and Fact Sheet, but NMED was able
to leave copics at the warchouse building.

The Cumberland Cooperative Water Users Associgtion on Hobson Road is now closcd, so NMED was unable to
post the Public Notices or Fact Sheet ai this location.





R. NMED sent the third Public Notice (Spanish and English versions) to KENW 89.5%,
KBIM 94.9, and KALN 96.1 radio stations to be read as a public service
announcement (PSA).

S. NMED subsequently purchased 25 spots on KBIM 94.9. A commercial will run
during the following time periods: 10 spots - between 11/28 - 12/6; 7 spots — between
12/30 - 1/5; 8 spots - between 1/14-1/20. '°

T. On November 17, 2016, NMED published" the third Public Notice in three
newspe:?ers": Albuguerque Journal, Roswell Daily Record, and Carlsbad Current

Argus.

U In addition, NMED clarified that, as stated in Section 2.5.2 (Prohibited Waste
Streams) of the Triassic Park Disposal Facility draft permit, radioactive wastes™ are
prohibited from disposal at the facility.

V. NMED stated that an exposure evaluation was conducted for Triassic Park Waste
Disposal Facility EPA ID Number: NM0001002484 as required by 40 C.F.R. §270.10
(i). Also, NMED clarified that Triassic Park Waste Disposal Facility’s permit
application contains the necessary components in accordance with the HWA and
correlated Hazardous Waste Management regulations, which incorporate the federal
RCRA regulations.

II. SPECIFIC NMED COMMITMENTS
A. Specific Actions Related to Hazardous Waste Permits
Triassic Facility

1. NMED has confirmed that it has carefully reviewed the pending permit
application and determined that the application contains all necessary

? NMED requested to purchase radio spots on KENW 89.5. However; KENW, does not sell advertising because

they are a public radio station. NMED stated that KENW 89.5 did agree to run the PSA on their Community

Calendar which runs each day near the noon hour. KENW 89.5 also committed to running the PSA on their

television station and would do their best to “work the announcement into various parts of their broadcast day” until

January 20, NMED stated that KENW B9.5 declined to broadcast the PSA in Spanish because: 1) KENW doesn't

broadeast in Spanish and 2) “that’s not their audience” (see attached email chain between NMED's Communications

Director and the radio station).

'® NMED attempted to purchase spots on KALN 96.1, but did not receive a response from the station.

" Albuquerque fournal (hup. legals sbaioumal com degals show 377233): Roswell Daily Record

(hiwp //www publignoticeads com/NM scarchyview aap7T=PN&id=3099/1 | 1 72016 23787235 hum); Carlsbad Current Argus
L iceads.comNMysearch/ view asp"T=PN&IJ~3036/1 1 1 72016 23786824 hun) - English only

2 NMED was unable to find a Spanish-only periodical near the proposed facility.

'3 Public Notices usually appear in the classified section of these newspapers on the day of issuance.

4 RCRA Permit Number: NM0001002484 NMED: Redioactive/nuclear materials regulated by the NMED and defined in

20.3.14.7 NMAC:; or other naturally occurring materinls which contain radioactivity concentrations above the concentration

levels regulated under 20.3.14 NMAC, as specified in Permit Atachment F1, Rationale for Analytical Parameter Section; or

materials regulated under the Atomic Energy Act of 1954, as amended (including source, special nuclear materials, and

byproduct materials as defined in 10 CFR § 20.1003). Page 25
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components of permit applications as required by 40 C.F.R. §270.10, including
Section (j) related to “exposure information”, and any necessary follow-up has
and will be taken to easure protection of human health and the environment.

I

At the close of the public comment period on January 20, 2017, NMED will
review all public comments and will consider holding a public hearing prior to
reaching a final decision regarding issuance of the permit. NMED will respond
to commentts at a public hearing, if a public hearing is held, and, if the permit is
issued, at the time of issuance through a formal “Response to Comments.™,

3. NMED will continue to notify Complainants, in English and in Spanish, about
opportunities for public comment and other important actions related to the
permitiing and operations of the Triassic Park Waste Disposal Facility.

4. NMED will make any changes it deems necessary 1o the draft permit based
upon the public comments received,

Future Modifications to Permit

1. If the current permit is issued, NMED wiil ensure that the permiitee follows the
modification requirements established under 40CFR 270.42 for any changes 1o the
permit necessary before the next permit renewal period. This includes any
maodifications found to be necessary by the permiittee to begin actual construction or
operation of the facility that are not included in the existing permit at the time of the
modification. NMED will ensure that any public netice and public participation
requirements associated with a particular modification are adhered to by both the
permittee and NMED.

2. NMED will continue to monitor the construction and operation of the Facility to
ensure GMI adheres to state and federal rules and any correlated permit issued by
NMED.

3. NMED acknowledges that any future actions/decisions regarding whether to
issue or deay Triassic Park Facility permit modifications, renewals or other permit
decisions, when applicable, must be made on the record aficr public notice, and
opportunity must be given for public comment and the requesting of a public
hearing, and in complience with all applicable stale and federal segulations,
including eivil rights and language access laws and regulations.

B. Access to Vital Information Related to Trigssic Facility





1. NMED will make all reasonable efforts to ensure that all “vital” "Sinformation
related to the Triassic Facility Permit Process is accessible to LEP persons in a
language they can understand. If it is not reasonable to translate an entire
document, NMED must ensure that any vital information contained within such a
document will be translated. For the current permitting action, this information
may be added to the existing Triassic Park Facility Fact Sheet, translated into
Spanish and redistributed to all appropriate facilities as previously identified.
(See Section II. (Q) above.)

2. Any vital information regarding the Facility that is readily available to the public
in English, whether in written form or orally, will, at a minimum, be available to
the non-English speaking public through a quatified interpreter or through
translation, depending on the circumstances. NMED is not required to translate all
documents posted on its Facility-specific website or in the administrative record.

3. NMED commits to having technical staff available to answer questions from the
public about this permit via phone or e-mail and will answer any questions
regarding this permit in a language other than English through the timely use of a
qualified interpreter provided by NMED. The contact information for such staff
will be placed on NMED'’s facility-specific webpage, and on all public notices
and fact sheets.

C. Hazardous Waste Permits in General

8) NMED will ensure that all permit applications contain necessary components
as required by 40 C.F.R. §270.10, including Section (j) related to “exposure
information”, and necessary follow-up will be taken to ensure protection of
human health and the environment.

Non-Discrimination Procedural Safeguards

NMED is in the process of reviewing its non-discrimination procedural safeguards and
taking steps to bring its program into compliance within the timeframe set forth below.

D. Notice of Non-Discrimination under the Federal Non-Discrimination Statutes

1. NMED will post a notice of non-discrimination on the NMED website and in
general publications that are distributed to the public. In order to ensure effective
communication with the public, NMED will ensure that its notice of non-
discrimination is accessible to limited-English proficient individuals and
individuals with disabilities.

' Whether or not a document (or the information it disseminates or slicits) is **vital*’ may depend upon the
importance of the program, information, encounter, or service involved, and the consequence to individual with the
Lﬁq’alf the information in question is not provided accurately or in a timely manner. (See EPA's 2004 Guidance to
Environmental Protection Agency Financial Assistance Recipients Regarding Title VI Prohibition against National
Origin Discrimination Affecting Limited English Proficient Individuals at htp:!'www gpo gov/fdsvs/'pkg FR-2004-
06-25/pdf04-14464 pdf)
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2. The notice will contain, at a minimum, the following statements:

&) NMED does not discriminate on the basis of race, color, national origin,
disability, age, or sex in the administration of its programs or activities, as
required by applicable laws and regulations.

b} NMED is responsible for coordination of compliance efforts and receipt of
inquiries concerning non-discrimination requirements implemented by 40
C.F.R. Part 7 (Mon-discrimination in Programs or Activities Receiving Federal
Assistance from the Environmental Protection Agency), including Title VI of
the Civil Rights Act of 1964, as amended; Section 504 of the Rehabilitation
Act of 1973; the Age Discrimination Act of 1975, Title IX of the Education
Amendments of 1972, and Section 13 of the Federal Water Pollution Control
Act Amendments of 1972 (hereinafier referred to collectively as the federal
non-discrimination statutes).

c) If you have any questions about this notice or any of NMED's non-
discrimination programs, policies or procedures, you may contact:
L. [Insert name and title of Non-Discrimination Coordinator]

ii.  New Mexico Environmental Department Address Line |
fil.  Address Line 2

iv.  Address Line 3

v,  Phone number

vi, Email address

d) If you believe that you have been discriminated against with respect to a
NMED program or aclivity, you may contact the [insert title of Non-
Discrimination Coordinator] identified above or visit our website at [insert] 1o
learn how and where 1o file a complaint of discrimination.

3. Within 30 days of the effective date of this Agreement, NMED will publish its
notice of non-discrimination on its website as specified above.

E. Grievance Procedures for Compiaints filed under the Federal Non-Discrimination
Statutes

1. NMED will ensure that it has widely and prominently published in print and on-
line its grievance procedures o process discrimination complaints filed under
federal non-discrimination statutes, NMED will review the grievance procedures
on an annual basis (for both in-print and online materials), and revise as
necessary, to allow for prompt and appropriate handling of discrimination
complaints.

2. The grievance procedures will at a minimum address the following:





2. Clearly identify the Non-Discriminator Coordinator, including contact
information;

b. Explain the role of the Non-Discrimination Coordinator relative to the
coordination and oversight of the grievance procedures;

c. State who may file a complaint under the procedures;

d. Describe which formal and informal process(es) are available, and the
options for complainants in pursuing either;

¢. Explain that an appropriate, prompt and impartial investigation of any
allegations filed under federal non-discrimination statutes will be
conducted. (Whether ECRCO considers complaint investigations and
resolutions to be “prompt” will vary depending on the complexity of the
investigation and the severity and exient of the alleged discrimination. For
example, the invesligation and resolution of @ complaint involving
multiple allegations and multiple complainants likely would fake longer
than one involving a single allegation of discrimination and a single
complainani,}

f. State that the preponderance of the evidence standard will be applied
during the analysis of the complaint;

g. Comtain assurances that retaliation is prohibited and that claims of
retatiation will be handled promptly;

h. State that wriften notice witl be promptly provided about the outcome of
the investigation, including whether discrimination is found and the
description of the investigation process,

3. Within 90 days of the effective date of this Agreement, NMED will forward to
ECRCO a final dezft of ifs grievance procedures for review. ERCCO will review
the drafi procedures and provide any comments within 60 days of receipt.

F. Designation of a Non-Discrimination Coordinator

1. NMED will ensure that it has designated at least one Non-Discrimination
Coordinator to ensure NMED's compliance with the federal non-discrimination
stahites),

2. NMED will ensure that its notice and gricvance procedures that it has widely
published in print and on-line include the title, email address, telephone number,
and other contact information of the Non-Discrimination Coordinator,. NMED
will explain the responsibilities of the Non-Discrimination Coordinator in its
grievance procedures adopted pursuant 1o Section [, Paragraph ¢ of this

Agreement.





3. NMED will ensure that the Non-Discrimination Coordinator’s responsibilities
include the following:

a} Providing information to individuals internally and externally regarding their
right to services, aids, benefils, and participation in any NMED program or
activity without regard to their race, national origin, color, sex, disability, age
or prior apposition to diserimination;

b) Froviding notice of MMED"s formal and informal grievance processes and the
ability to file a discrimination complaint with NMED:

c) Establishing grievance policies and procedures or mechanisms {e.g., an
investigation manual} to ensure that all discrimination complaints fited with
NMED under federal non-discrimination statutes are processed promply and
appropriately. One element of any policy and procedure or mechanism must
include meaningful access for limited-English proficient individuals and
individuals with disabilities to NMED programs and activities:

d) Ensuring the tracking of all discrimination complaints filed with NMED under
federal non-discrimination statutes, including any patterns or systemic
problems;

¢) Conducting a semiannual review of all forma! and informal discrimination
complaints filed with the NMED Non-Discrimination Coordinator under
federal non-discrimination stetutes and/or any other complaints independently
investigated by NMED in order to identify and address any patterns or
syatemic problenis;

f) Informing and advising NMED staff regarding NMED’s obligations lo comply
with federal non-discrimination statutes and serve as a resource on such issues;

g) Ensuring that complainants are updated on the progress of their discrimination
complaints filed with NMED under federal non-discrimination statutes and ate
promptly informed as to any determinations made;

b} Periodically evaluating the efficacy of NMED’s efforts to provide services,
aids, benefits, and participation in any NMED program or activity without
regard to race, national origin, color, sex, disability, age or prior apposition to
discrimination;

i) Ensuring appropriate training in the formal and informal processes available 10
resolve complaints filed under federal non-diserimination statutes; and,
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j} Providing or procuring appropriate services to ensure NMED employees are
appropriately trained on NMED non-discrimination policies and procedures,
as well as the nature of the federal non-discrimination obligations.

4, The Non-Discrimination Coordinator will not have other responsibilities that
ereate a conflict of interest (e.g., serving as the Non-Discrimination Coordinator
as well as NMED legal advisor or representative on civil rights issues);

5. Within 30 days of the effective date of this Agreement, NMED will have
designated & Non-Discrimination Coordinator and provided appropriate public
notice of such as specified above.

6. Within 30 days of appoiniment of a Non-Discrimination Coordinator, NMED will
forward to ECRCO proof that the responsibilities have been included in the
incumbent’s statement of duties and that the incumbent has accepied the duties.

C. Public Participation

1. NMED understands that meaningful public involvement consists of informing,
consulting and working with poientially affecied and affected communities at
various stages of the environmental decision-making process to address their
needs. See EPA’s ECRCQO’s Public Participation Guidance found at 71 FR
14,207, 14,210 (March 21, 2006}. Therefore, NMED will ensure its public
involvement process is available to all persons regardless of race, calor, national
origin (including limited-English proficiency), age, disability, and sex.

2. NMED will develop and implement a public participation policy that will require
NMED to create and/or carry out each step listed in (a) — (i), below, each time
they engege in an action that triggers the public participation process.

a) An overview of the Recipient's plan of aclion for addressing the community's
needs and concems;

b) A description of the community'® (including demographics, history, and
background);

) A contact list of agency officials with phone numbers and email addresses to
allow the public to communicate via phone or internet;

38 11 order lo identify siskchalders in the alfected community. the recipient witl make a concerted effort to create parinerships
with private and publis entities to shase information in addition to «fforts Lo shars information on ity websits and throvgh standard
media outlets. Such information sharing should include communities in the relevant geopraphic ares fo the permitied sctivity;
those who have previously expressed an incrost in environmental decision making activitles; civironment and environmental
justice organizations; rdigious instiletions and erganizations; public admivistration, envirenmental, lsw and health depanments
at collepes and universities: tribal governments: and refovant comenunity service organizations.
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d} A detailed plan of action (outreach activities) Recipient will take to address
coneams;

e} A contingency plan for unespected events;

f) Location(s) where public meetings will be held (consider the availability and
schedules of public transportation);

g} Contact names for obtaining language assistance services for limited-English
proficient persons, including translation of documents and/or interpreters for
meetings;

h) Apprapriate local media contacts (hased on the culture and linguistic needs of
the community); and

i) Location of the information repository.

3. Within 60 days of the effective date of this Agreement, NMED will forward to
ECRCQO a final draft of its public participation process/procedures for review.
EPA. will review the draft process/procedures and provide any comments within
60 days of receipt.

H. NMED Plan {o Ensure Access for Persons with Limited-English Proficiency

1. NMED will davelop, publish, and implement written procedures ta ensure
meaningful access 1o all of NMED's programs and activities by all persons,
including access by limited-English proficient individuals and individuals with
disabilities at no cost to those individuals.

2. NMED will conduct the appropriate analysis described in EPA’'s LEP Guidance
found at 6% FR 35602 (June 25, 2004) and hitp://www.lep.gov to determine what
language services it may need to provide to ensure that limited-English proficient
individuals can meaningfully participate in the process. NMED should develop a
language access plan consistent with the details found in ECRCO’s training

module for LEP. htip://www.eps.gov/civilrights/lepaceess him

3. Within 60 days of the effective date of this Agreement, NMED will forward 1o
ECRCO a final drafi of its written procedures Lo ensure meaningful sccess to all
of NMED's programs and activities by afl persons, including access by Timited-
English proficient individuals and individusls with disabilities. ECRCO will
review the draft procedures and provide any comments within 60 days of receipt.

i NMED Plan tv Ensure Aeccess for Persans with Disabilities:
1. NMED will provide at no cost appropriate auxiliary aids and services including,
for example, qualified interpreters to individuals who are deaf or hord of hearing,

and to other individuals as necessary to ensure cffective communication or an
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equal opportunity to participate fully in the benefits, activities, programs and
services provided by NMED in a timely manner and in such & way as to protect
the privacy and independence of the individual,

2. Within 60 days of the effective date of this Agreement, NMED will forward to
ECRCO a final draft of its written procedures (o ensure meaningful access to all
of NMED’s programs and activities by individuals with disabilities. ECRCO will
review the draft procedures and provide any comments within 60 days of receipt.

Training

i, Within 120 days afier the effective date of the deliverables identified in this
Agreement, including futfilling the requirements for a8 Nop-Discrimination
Coordinator, Non-Discrimination Notice, Grievance Procedures, and Public
Participation Process/Procedures, NMED will certify that all appropriate
staff have been trained an these processes and procedures and on the name
of the federal non-discrimination obligations,

ii. Within 90 days after execution of this Agreement, NMED will forward to
ECRCO the plan that NMED will put in place to ensure that such training is
a routine past of annual or refresher training to appropriate staff,

GENERAL

. In consideration of NMED’s implemeniation of commitments and actions described

in Section I} of this Agreement, EPA will end its investigation of the complaint No.
09R~02-R6 and not issue a decision containing findings on the merits of the
complaint

. EPA will, upon request, provide technical assistance to NMED regarding any of the

tivil rights obligations previously referenced.

. EPA will review and provide feedback about any documentation submitted by

NMED demonstrating completion of each commitment {e.g., svidence of publication
of the desigoation of the Non-Discrimination Coordinator) und will provide an
assessment as to whether the documentation satisfies the commitment.

. NMED will report the completion of each commitment identified under Section 11

consistent with the timeframes in Section IT by certified mail to the Director, EPA
External Civil Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania
Avenue N.W., Washington D.C. 20460, within 30 days of the completion by NMED
of each commitment,

. EPA will monitor the implementation of the commitments in this Agreement to

ensure they are fully implemented. Once the tenns of this Agreement are satisfied,
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EPA will issue a letter documenting closure of its monitoring actions in complaint
No. 09R-02-R6 and closure of the complaint as of the date of that letter.

COMPUTATION OF TIME AND NOTICE

. As used in this Agreement, "day" shall mean g calendar day. In computing any
period of time under this Agreement, where the last day would falion a Saturday,
Sunday, or federal holiday, the period shail run until the close of business of the next
working day.

. Service of any documents required by this Agreement shall be made personally, by
certified mail with return receipl requested, or by any reliable commercial delivery
service that provides written verification of delivery.

. Documents submitted by NMED 1o EPA shall be sent to the Director, 1.5, EPA
External Civil Rights Compliance Office (Mail Code 23104), 1200 Peonsylvania
Avenue NLW,, Washington D.C. 20460.

. Documents submitted by EPA to NMED shall be sent to the Cabinet Secretary, State
of New Mexico Environment Department, Harold Runnels Building, 1190 St. Francis
Dr., Suile N4030, Santa Fe, NM, 87505, or for U.8. Postal Service, Cabinet
Secretary, New Mexico Environment Department, P.O. Box 5469, Santa Fe, New
Mexico B7502.

EFFECT OF THE AGREEMENT

NMED understands that by signing this Agreement, it agrees 1o provide data and
other information in a timely manner in accordance with the reporting requirements
of this Agrecment. Further, NMED understands that during the monitoring of this
Agreement, if necessary, EPA may visit NMED, interview staff, and request such
additional reports or data as are necessary for EPA o determine whether NMED has
fulfilled the terms of this Agreement and is in compliance with EPA regulations
implementing the federal non-discrimination requirements in 40 C.F.R Part 7, which
were at issue in this case.

. NMED understands that EPA will close its monitoring of this Agreement when EPA
determines that NMED has fully implemented this Agreement and that a failure o
satisfy any term in this agreement may result in EPA re-opening the investigation.

. If either Party desires to modify any portion of this Agreement because of changed
conditions making performance irmpractical or impossible, or due 1o material change
to NMED’s program or authorities, or for other good cause, the Party seeking a
modification shall promptly notify the other in writing, setting forth the acts and
circumstance justifying the proposed modification. Any modification(s) to this
Aprecment shall take effect only upon written agresment by the Director of NMED
and the Direclor of EPA.
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D. This Agreement constitutes the entire Agreement between NMED and EPA regarding
the matters addressed herein, and no other statement, promise, or agreement, made by
any other person shall be construed to change any commitment or term of this
Agreement, except as specifically agreed to by NMED and EPA in accordance with
the provisions of Section VI. Paragraph c above.

E. This Agreement does not affect NMED’s continuing responsibility to comply with
Title VI or other federal non-discrimination laws and EPA's regulations at 40 CFR
Part 7, including § 7.85, nor does it affect EPA's investigation of any Title VI or other
federal civil rights complaints or address any other matter not covered by this
Agreement.

F. The effective date of this Agreement is the date by which both Parties have signed the
Agreement. This Agreement may be signed in counterparts. The Cabinet Secretary,
in his capacity as an official of NMED, has the authority to enter into this Agreement
for purposes of carrying out the activities listed in these paragraphs. The Director of
ECRCO has the authority to enter into this Agreement.

On behalf of the New Mexico Environmental Department,

Movéwea.t. /19 /17

Butch Tongate / (Date)
Secretary-Designate

On behalf of the U.S. Environmental Protection Agency,

A D Jy/—

Lilian S. Dorka - = BDate)
Director

External Civil Rights Compliance Office

Office of General Counsel
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460
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¥ agenct

EXTERNAL CIVIL RIGHT COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

January 19, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail# 70153010000112675195 EPA File No. 09R-02-R6
Butch Tongate

Secretary-Designate

New Mexico Environment Department
1190 St. Francis Dr., Suite N4050
Santa Fe, NM 87505

Dear Secretary-Designate Tongate:

This letter is to inform you that the U.S. Environmental Protection Agency’s (EPA) External
Civil Rights Compliance Office (ECRCO) is resolving this complaint based on the enclosed
Informal Resolution Agreement (Agreement) entered into between EPA and the New Mexico
Environment Department (NMED). On June 27, 2005, EPA accepted complaint No. 09R-02-R6,
which alleged discrimination based on race and national origin in violation of Title VI and EPA
regulation at 40 C.F.R. Part 7 relating to NMED’s issuance of a treatment, storage and disposal
permit to Gandy-Marley, Inc. (GMI) on March 18, 2002. Specifically, the allegations accepted
for investigation were:

e  Whether NMED failed to require or perform a scientific investigation into possible
disparate impacts;

e  Whether NMED failed to ensure that limited-English proficient Spanish speaking
residents were provided a meaningful opportunity for effective public participation
(through use of notice of public hearings and interpretation and translation services) in
the permitting process; and

e Whether NMED has a statewide pattern and practice of similar discriminatory permitting
and lack of access for limited-English proficient residents to the public participation and
permitting process.

During the course of EPA’s investigation, NMED agreed to enter into an Informal Resolution
Agreement in order to resolve this complaint.! The enclosed Agreement is entered into by the

! See ECRCO’s Case Resolution Manual regarding informal resolution of complaints, at
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc_ecrco_crm_january 11 _2017.pdf .
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NMED and the EPA pursuant to the authority granted to EPA under the federal
nondiscrimination laws, including Title VI of the Civil Rights Act of 1964, and EPA regulation
found at 40 C.F.R. Part 7. It resolves complaint No. 09R-02-R6 and additional concerns
identified by EPA. It is understood that the Agreement does not constitute an admission by
NMED or a finding by EPA of violations of 40 C.F.R. Part 7.

The enclosed Agreement does not affect NMED’s continuing responsibility to comply with Title
VI or other federal non-discrimination laws and EPA's regulation at 40 C.F.R. Part 7 nor does it
affect EPA's investigation of any Title VI or other federal civil rights complaints or address any
other matter not covered by this Agreement. This letter sets forth ECRCO's disposition of the
complaint. This letter is not a formal statement of ECRCO policy and should not be relied upon,
cited, or construed as such.

ECRCO is committed to working with NMED as it implements the provisions of the Agreement.
ECRCO appreciates NMED’s cooperation in this matter and its efforts to ensure that NMED has
in place the appropriate foundational elements of a non-discrimination program. If you have any
questions, please feel free to contact me at (202) 564-9649, by e-mail at dorka.lilian@epa.gov, or
U.S. mail at U.S. EPA, Office of General Counsel, External Civil Rights Compliance Office
(Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C., 20460.

Sincerely,
W/ Dot

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

Ce:

Elise Packard
Associate General Counsel Civil Rights & Finance Law Office
U.S. EPA Office of General Counsel

Samuel Coleman, P.E.
Deputy Regional Administrator and Deputy Civil Rights Official
U.S. EPA Region 6

Enclosure





Ty, UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

{,& ‘; WASHINGTON, D.C. 20460

Ve "m‘ép EXTERNAL CIVIL RIGHT COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

INFORMAL RESOLUTION AGREEMENT
between the
NEW MEXICO ENVIROMENT DEPARTMENT
and the
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ECRCO Complaint No. 09R-02-R6

L PURPOSE AND JURISDICTION

A. Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7 (Title VI),
and United States Environmental Protection Agency’s (EPA) regulations at 40 C.F.R.
Part 7 prohibit discrimination on the basis of race, color, or national origin in any
programs or activities receiving federal financial assistance. The New Mexico
Environmental Department (NMED) is a recipient! of federal financial assistance
from the EPA and is subject to the provisions of Title VI and 40 C.F.R. Part 7.

B. On June 27, 2005, EPA accepted complaint No. 09R-02-R6 brought under Title VI
and EPA’s regulations at 40 C.F.R. Part 7 that alleged discrimination based on race
and national origin in violation of Title V1. In response to the complaint, EPA began
an investigation of NMED’s compliance with Title VI and EPA regulations. During
the course of EPA’s investigation, NMED agreed to enter into this Informal
Resolution Agreement (Agreement) in order to resolve this complaint.

C. This Agreement is entered into by NMED and the EPA’s External Civil Rights
Compliance Office (ECRCO).

D. This Agreement is entered into pursuant to the authority granted to EPA under the
federal nondiscrimination laws, including Title VI of the Civil Rights Act of 1964,
and EPA regulations found at 40 C.F.R. Part 7. It resolves complaint No. 09R-02-R6
and additional concerns identified by EPA. It is understood that this Agreement does
not constitute an admission by NMED or a finding by EPA of violations of 40 C.F.R.
Part 7. '

E. NMED is committed to carrying out its responsibilities in a nondiscriminatory
manner, in accordance with the requirements of Title VI and the other federal non-
discrimination laws enforced by EPA regulation at 40 C.F.R. Part 7. The activities

! Throughout this [nformal Resolution Agreement, “Recipient” refers to NMED.
1





detailed in Section III of this Agreement, which NMED has voluntarily agreed to
undertake and implement, are in furtherance of this commitment.

Il. BACKGROUND

A. On June 27, 2005, EPA accepted complaint No. 09R-02-Ré, that alleged
discrimination based on race and national origin in violation of Title VI and EPA
regulation at 40 C.F.R. Part 7 relating to the issuance of a treatment, storage and
disposal (TSD) permit to Gandy-Marley, Inc. (GMI) on March 18, 2002. The
complaint alleged that NMED failed to require or perform a scientific investigation
into possible disparate impacts; failed to ensure that limited-English proficient
Spanish speaking residents were provided a meaningful opportunity for effective
public participation (through use of notice of public hearings and interpretation and
translation services) in the permitting process; and has a statewide pattern and
practice of similar discriminatory permitting and lack of access for limited-English
proficient residents to the public participation and permitting process.

B. In response to this complaint, EPA initiated an investigation of NMED’s compliance
with Title VI and EPA regulations at 40 C.F.R. Part 7.

C. In addition, during the course of the investigation, EPA reviewed the requirements of
40 C.F.R. Part 7, Subpart D that are foundational elements of & recipient's non-
discrimination program and are required for all recipient programs and activities.
These include: the designation of at least one person to coordinate its efforts to
comply with its non-discrimination obligations under 40 C.F.R. § 7.85(g); adoption of
grievance procedures that assure the prompt and fair resolution of complaints alleging
civil rights violations under 40 C.F.R. § 7.90; and, continuing notice of non-
discrimination under 40 C.F.R. § 7.95.

D. Consistent with the Resource Conservation and Recovery Act (RCRA), as amended,
42 U.S.C. §§ 6901 et seq., the New Mexico Hazardous Waste Act (HWA), NMSA
1978, §§ 74-4-1 to -14, and the associated Hazardous Waste Management regulations,
20.4.1 NMAC, incorporate by reference, among other things, the RCRA
implementing federal regulations found at 40 CFR Part 270 - EPA Administered
Permit Programs: the Hazardous Waste Permit Program. NMED adheres to the
permitting process contained within RCRA, correlated federal regulations, the HWA
and the Hazardous Waste Management regulations.

E. On March 18, 2002, NMED issued for the first time a Hazardous Waste F. acility
Permit to GMI, (RCRA Permit No NM0001002484)_for the storage, treatment, and
disposal of hazardous waste at its proposed facility in southeastern New Mexico. The
proposed facility was to be located on approximately 480 acres of land in Chaves
County.? The Triassic Park Waste Disposal Facility was not constructed under this
permit.?

2 NMED Triassic Park hrtps.//www.env.nm.gov HWB tpperm him! (May 10, 2016).
? https://www.env.nm.gov/HWB/documents/T, raissicPark-PublicNoticeofReceiptofAppication| 1-29-2011,pdF.
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F. On October 17, 2011, GMI submitted to NMED a hazardous waste permit renewal
application for the Triassic Park Waste Disposal Facility (Facility). The renewal
application proposes a significantly scaled back facility, removing the storage and
treatment component of the existing permit, but retaining the ability to dispose of
hazardous waste in the proposed hazardous waste landfill. On November 29, 2011,
GMI published in major local newspapers that the October 17, 2011 hazardous waste
permit renewal application had been submitted to NMED and that it was available for
public review. The notice explained that no action or decision was proposed by
NMED at that time regarding the permit renewal application.

G. NMED issued a letter to GMI on March 14, 2012, indicating that the permit
application was determined to be administratively incomplete. On April 30, 2012,
GMI submitted a revised permit application to address deficiencies in the NMED
Notice of Administrative Incompleteness letter. On May 17, 2012, NMED
determined the application to be administratively complete.

H. On February 5, 2013, NMED issued a Disapproval Letter to the Permittee on the Part
A and B Renewal Application. On July 5, 2013, GMI submitted a revised permit
application to address deficiencies in the NMED February 5, 2013 Notice of
Disapproval Letter.*

L On June 12, 2016, NMED issued Public Notice 16-07, “Notice of Public Comment
Period and Opportunity to Request a Public Hearing on a Draft Hazardous Waste
Permit for Triassic Park Waste Disposal Facility, EPA ID Number:
NM0001002484.” The notice stated NMED’s intent to issue a Hazardous Waste
Permit to GMI as the owner and operator of the Facility to dispose of hazardous
waste under RCRA and the HWA. The 60-day comment period was to run from June
15, 2016, through August 14, 2016. During the comment period, any person could
submit a request for a public hearing.

J. On August 1, 2016, after communications with ECRCO, NMED agreed to extend the
public comment period and translate the Fact Sheet into Spanish.

K. On August 12, 2016, NMED issued Public Notice 16-10, “Notice of Extended Public
Comment Period on a Draft Hazardous Waste Permit for Triassic Park Waste
Disposal Facility, EPA ID Number: NM0001002484.” This notice extended the
period for public comment or to request a public hearing to November 18, 2016. The
notice also stated that NMED would issue a future notice announcing a public
meeting 1o be held during the extended comment period. Public Notice 16-10 was
sent out in English and Spanish to NMED’s mailing list for the Permit; posted in local
newspapers (Roswell Daily Record, Albuquerque Journal and the Carlsbad Current

4 NMED Triassic Park hitps://www.env.am.gov/HWB tpperm hun
3 NMED Triassic Park https.//www.env.nm.gov/H WBApperm htm| (August, 16 2016)
 NMED Triassic Park hitps //www env.nm gov/HWB tpperm himi (August, 16 2016)
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Argus) in both English and Spanish; read on KUNM radio station in both English and
Spanish; and posted in 25 locations in 7 communities.

Also, NMED posted the permit Fact Sheet in Spanish on NMED’s website and made
it available for review in the Roswell Field Office (1914 W. Second, Roswell, NM
88201), Phone (575) 624-6046). NMED also provided a copy directly to Citizens for
Altemnatives to Radioactive Dumping (CARD).

. NMED held an informational public meeting on the permit on October 22,2016 in

Roswell, NM. At this meeting, members of the community were able to discuss their
concerns regarding the permitting of the facility. NMED provided simultaneous
interpretation in Spanish for the entire meeting. Hard copies of the presentation, the
Fact Sheet (English and Spanish versions), the Administrative Record Index and the
Public Notice (English and Spanish versions) were provided to meeting participants.

NMED posted a copy of the presentation from the October 22, 2016 Public
Information meeting on its website.’

On November I, 2016, after communications with ECRCO, NMED agreed to extend
the public comment period for an additional 60 days, post the Fact Sheets (English
and Spanish versions) at 23 different locations, announce the public notice on several
radio stations identified by Complainants, and publish the notice in the local
newspapers. '

The extended comment period will end on January 20, 2017 at 5:00 PM. NMED sent
a third Public Notice in English and Spanish to the Hazardous Waste Bureau’s
notification list for Triassic Park notifying stakeholders of the extension.

NMED posted the third Public Notice and Fact Sheet (English and Spanish versions)
at the locations identified in Posting Locations for Triassic Park Permit Notices (See
attachment) ® as well as NMED"s district office in Roswell (1914 W. Second Street,
Roswell, NM 88201/Phone (575) 624-6046) and the Roswell Public Library located
at 301 N. Pennsylvania Ave., Roswell, New Mexico.

? b/ www.env nm. govHWB docyments/PublicMestmgpreserntationon TrigssicPark 10-22-2016. pdf).
¢ With the following exceptions:
8 The Artesia Post Office woulds't allow NMED to post the Public Notices and Fact Sheet. However, post office

b

stafT accepted the documents in case the Post Master made an exception,

The Tatum post Officc wouldn't allow NMED to post the Public Notices and Fact Shect. Previously, the office
was unmanned and so NMED was able 10 leave copies of the Public Nolices and Fact Shect. However, this time
NMED was not granted permission to post the documents.

The Roswell post offices wouldn't allow NMED to post the Public Notices and Fact Sheet, but NMED was able
to leave copies at the warchouse building.

The Cumberland Cooperative Water Users Association on Hobson Road is now closed, so NMED was unable to
post the Public Notices or Fact Sheet at this location.





R NMED sent the third Public Notice (Spanish and English versions) to KENW 89.5°,
KBIM 94.9, and KALN 96.1 radio stations to be read as a public service
announcement (PSA).

S. NMED subsequently purchased 25 spots on KBIM 94.9. A commercial will run
during the following time periods: 10 spots - between 11/28 - 12/6; 7 spots — between
12/30 - 1/5; 8 spots - between 1/14-1/20. 10

7. On November 17, 2016, NMED published'! the third Public Notice in three
newspapers'?: Albuquerque Journal, Roswell Daily Record, and Carlsbad Current

Argus.!

U. In addition, NMED clarified that, as stated in Section 2.5.2 (Prohibited Waste
Streams) of the Triassic Park Disposal Facility draft permit, radioactive wastes" are
prohibited from disposal at the facility.

V. NMED stated that an exposure evaluation was conducted for Triassic Park Waste
Disposal Facility EPA ID Number: NM0001002484 as required by 40 C.F.R. §270.10
(. Also, NMED clarified that Triassic Park Waste Disposal Facility's permit
application contains the necessary components in accordance with the HWA and
correlated Hazardous Waste Management regulations, which incorparate the federal
RCRA regulations.

IlI. SPECIFIC NMED COMMITMENTS
A. Specific Actions Related to Hazardous Waste Permits
Triassic Facility

1. NMED has confirmed that it has carefully reviewed the pending permit
application and determined that the application contains all necessary

? NMED requested to purchase radio spots on KENW 89.5. However; KENW, does not sell advertising because

they are a public radio station. NMED stated that KENW 89.5 did agree to run the PSA on their Community

Calendar which runs each day near the noon hour. KENW 89.5 also committed to running the PSA on their

television station and would do their best to “work the announcement into various parts of their broadcast day” until

January 20*. NMED stated that KENW 89.5 declined to broadcast the PSA in Spanish because: 1) KENW doesn't

broadcast in Spanish and 2) “that’s not their audience” (see attached email chain between NMED's Communications

Director and the radio station).

'9NMED attempted to purchase spots on KALN 96.1, but did not receive a response from the station.

"! Albuquerque Journa! (hitp./legals sbaiowmal com/Jegaly show 377233); Roswell Daily Record

(hitp //www pyblicnoticeads com/NM searchy view asp?T=PN&id=3099/1 | 1 72016 23787235 hum); Carlsbad Current Argus
W iceads. ; v TT=PN&d~3036/1 1172016 23786824 hun) - English only

12 NMED was unable to find a Spanish-only periodical near the proposed facility.

» Public Notices usually appear in the classified section of these newspapers on the day of issuance.

* RCRA Permit Number: NM0001002484 NMED: Radioactive/nuclear materials regulated by the NMED and defined in

20.3.14.7 NMAC; or other naturally occwrring materials which contain radioactivity concentrations above the concentration

levels regulated under 20.3.14 NMAC, as specified in Permit Attachment F1, Rationale for Analytical Parameter Section; o

materiels regulated under the Atomic Energy Act of 1954, as amended (including source, special nuclear materials, and

byproduct materials as defined in 10 CFR § 20.1003). Page 25
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components of permil applications as required by 40 C.F.R. §270.10, including
Section (j} related to “exposure information”, and any necessary follow-up has
and will be 1aken to enswre protection of human heatth and the environment.

&

At the close of the public comment period on January 20, 2017, NMED will
review all public comments and will consider holding a public hearing prior to
reaching a final decision regerding issusnce of the permit. NMED will respond
to comments at a public hearing, if a public hearing is held, and, if the permit is
issued, at the time of issuance through a formal “Response to Comments.”.

3. NMED will continue to notify Complainants, in English and in Spanish, about
apportunitics for public comment and other important actions related to the
permitting and operations of the Triassic Park Waste Disposal Facility.

4. NMED will make any changes it deems necessary 1o the draft permit based
upon the public comments received.

Future Modifications to Permit

1. If the current permit is issued, NMED will ensure that the permittes follows the
modification requirements established under 40CFR 270,42 for any changes 10 the
permit necessary before the next permsit renewal period. This includes any
modifications found to be necessary by the permitiee to begin actual construction or
operation of the facility that are not included in the existing permit at the time of the
medification. NMED will ensure that any public notice and public participation
requirements associated with a particular modification are adhered to by both the
permities and NMED.

2. NMED will continue to monitor the construction and operation of the I acility to
ensure GMI adheres 1o state and federal rules and any correlated permit issucd by
NMED.

3. NMED acknowledges that any future actions/decisions regarding whether to
issue or deny Triassic Park Facility permit modifications, renewals or other permit
decisions, when applicable, must be made on the record afier public notice, and
opportunity musi be given for public comment and the requesting of a public
hearing, and in compliance with all applicable state and federal regulations,
including civil rights and language access laws and regulations.

B. Access 1o Vital Information Related 1o Trinssic Facility





1. NMED will make all reasonable efforts to ensure that all “vital” Sinformation
related to the Triassic Facility Permit Process is accessible to LEP persons in a
language they can understand. If it is not reasonable to translate an entire
document, NMED must ensure that any vital information contained within such a
document will be translated. For the current permitting action, this information
may be added to the existing Triassic Park Facility Fact Sheet, translated into
Spanish and redistributed to all appropriate facilities as previously identified.
(See Section I1. (Q) above.)

2. Any vital information regarding the Facility that is readily available to the public
in English, whether in written form or orally, will, at a minimum, be available to
the non-English speaking public through a qualified interpreter or through
translation, depending on the circumstances. NMED is not required to translate all
documents posted on its Facility-specific website or in the administrative record.

3. NMED commits to having technical staff available to answer questions from the
public about this permit via phone or e-mail and will answer any questions
regarding this permit in a language other than English through the timely use of a
qualified interpreter provided by NMED. The contact information for such staff
will be placed on NMED’s facility-specific webpage, and on all public notices
and fact sheets.

C. Hazardous Waste Permits in General

8) NMED will ensure that all permit applications contain necessary components
as required by 40 C.F.R. §270.10, including Section (j) related to “exposure
information”, and necessary follow-up will be taken to ensure protection of
human health and the environment.

Non-Discrimination Procedural Safeguards

NMED is in the process of reviewing its non-discrimination procedural safeguards and
taking steps to bring its program into compliance within the timeframe set forth below.

D. Notice of Non-Discrimination under the Federal Non-Discrimination Statutes

1. NMED will post a notice of non-discrimination on the NMED website and in
general publications that are distributed to the public. In order to ensure effective
communication with the public, NMED will ensure that its notice of non-
discrimination is accessible to limited-English proficient individuals and
individuals with disabilities.

'* Whether or not a document (or the information it disseminates or solicits) is **vital”" may depend the
importance of the program, information, encounter, or service involved, and the consequence to individual with the
LEP if the information in question is not provided accurately or in a timely manner. (See EPA's 2004 Guidance to
Environmental Protection Agency Financial Assistance Recipienis Regarding Title VI Prohibition against National
Origin Discrimination Affecting Limited English Proficient Individuals at http: 'www.gpo gov: fdsve'pkg/ FR-2004-
06-25/pdff04-) 4464 pdf )
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2. The notice will contain, at a minimum, the following statements:

&) NMED does not discriminate on the basis of race, color, national origin,
disability, age, or sex in the administration of its programs or activities, as
required by applicable laws and regulations.

b} NMED is responsible for coordination of compliance efforts and receipt of
inquiries concerning non-discrimination requirements implemented by 40
C.F.R. Part 7 (Non-discrimination in Programs or Activities Receiving Federal
Assigtance from the Environmental Protection Agency), including Title VI of
the Civil Rights Act of 1964, as amended; Section 504 of the Rehabilitation
Act of 1973; the Age Discrimination Act of 1975, Title IX of the Education
Amendments of 1972, and Section 13 of the Federal Water Pollution Control
Act Amendments of 1972 (hereinafter referred to collectively as the federal
non-discrimination statutes).

c} If you have any questions about this notice or any of NMED"s non-
discrimination programs, policies or procedures, you may contact:
i.  [Insert name and title of Non-Discrimination Coordinator)
il.  New Mexico Environments] Department Address Line 1
i,  Address Line 2
iv.  Address Line 3
v.  Phone number
vi. Email address

d) If you believe that you have been discriminated against with respecttoa
NMED program or activity, you may contact the [insert title uf Non-
Discrimination Coordinator] identified above or visit our website a1 [insest] ta
learn how and where ta file a complaint of discrimination.

3. Within 30 days of the effective date of this Agreement, NMED will publish its
notice of non-discrimination on its website as specified above.

L. Grievance Procedures for Compiaints filed under the Federal Non-Discrimination
Statutes .

L. NMED will ensure that it has widely and prominently published in print and on-
line its grievance procedures to process discrimination complaints filed under
federal non-discrimination statutes. NMED will review the grievance procedures
on an annual basis (for both in-print and online materials), and revise as
necessary, to allow for prompt and appropriate handling of discrimination
complaints.

2. The grievance procedures will at a minimum address the following:





a. Clearty identify the Non-Discriminator Coordinator, including contact
information;

b. Explain the role of the Non-Discrimination Coordinator relative to the
coordination and oversight of the grievance procedures;

C. State who may file a complaint under the procedures;

d. Describe which formal and informal process(es) are available, and the
options for complainants in pursuing either;

e. Explain that an appropriate, prompt and impartial investigation of any
allegations filed under federal non-discrimination statutes will be
conducted. (Whether ECRCO considers complaint investigations and
resotutions to be “promp1™ will vary depending on the complexity of the
investigation and the severity and extent of the alleged discrimination. For
example, the invesligation and resolution of 2 complaint involving
multiple allegations and multiple complainants likely would take longer
than one involving a single allegation of discrimination and a single
complainani.)

f. State that the preponderance of the evidence standard will be applied
during the analysis of the complaint;

g. Contain assurances that retaliation is prohibited and that claims of
retatiation will be handled promptly;

h. State thei written notice will be promptly provided about the outcome of
the investigation, including whether discrimination is found and the
description of the investigation process.

3. Within 90 days of the effective date of this Agreement, NMED will forward to
ECRCO a final draft of its grievance procedures for review. ERCCO will review
the drafi procedures and provide any comments within 60 days of receipt.

F. Designation of u Non-Discrimination Coordinator

1. NMED will ensure that it has designated at least one Non-Discrimination
Coordinator fo ensure NMED's compliance with the federal non-diserimination
statutes).

2. NMED will ensure that its noticc and gricvance procedures that it has widely
published in print and on-line include the title, email address, telephone number,
and other contact information of the Mon-Discrimination Coordinator. NMED
will explain the responsibilities of the Non-Discrimination Coordinator in its
grievance procedures adopted pursusnt to Section III, Paragraph ¢ of this
Agreement.





- NMED will ensure that the Non-Discrimination Coordinator's responsibilities
include the following:

a} Providing information to individuals internally and externally regarding their
right to services, aids, benefits, and participation in any NMED program or
aclivity without regard to their race, national origin, color, sex, disability, age
or prior opposition to discrimination;

b) Providing notice of NMED"s formal and informal grievance processes and the
ability to file a discrimination complaint with NMED:;

€) Establishing grievance policies and procedures or mechanisms {(e.g. an
investigation manual) to ensure that all discrimination complaints filed with
NMED under federal non-discrimination statutes are processed promptly and
appropriately. One element of any policy and procedure or mechanism must
include meaningfu! access for limited-English proficient individuals and
individuals with disabilities to NMED programs and Bctivities;

d) Ensuring the tracking of all discrimination complaints filed with NMED under
federal non-discrimination statutes, including any patierns or systemic
problems;

¢) Conducting a semiannus! review of all formal and informal discrimination
complaints filed with the NMED Non-Discrimination Coordinator under
iederal non-discrimination statutes and/or any other complaints independently
investigated by NMED in order to identify and address any patterns or
systemic problems;

f) Informing and advising NMED staff regarding NMED's obligations to comply
with federal non-discrimination statutes and serve as a resource on such issues;

g) Ensuring that complainants are updated on the progress of their discrimination
complaints filed with NMED under federal non-discrimination statutes and are
promptly informed as to any determinations made;

h) Periodically evaluating the efficacy of NMED's efforls 1o provide services,
aids, benefits, and participation in any NMED program or activity withont
regard to race, national origin, color, sex, disability, age or prior opposition to
discrimination;

i) Ensuring appropriate training in the formal and informal processes available 1o
resolve complaints filed under federal non-discrimination statutes; and,
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j} Providing or procuring appropriate services to ensure NMED employees are
appropriately trained on NMED nen-discrimination policies and procedures,
a3 well us the nature of the federal non-discrimination obligations.

4, The Non-Discrimination Coordinator will not have other responsibilities that
ereate a conflict of interest (e.g., serving 8s the Non-Discrimination Coordinator
as well as NMED legal advisor or representative on civil rights issues);

5. Within 30 days of the effective date of this Apreement, NMED will have
designated a Non-Discrimination Coordinator and provided appropriate public
notice of such as specified abhove.

6. Within 30 days of appointment of a Non-Discrimination Coordinator, NMED will
forward to ECRCO proof that the responsibilities have been included in the
incumbent’s statement of duties and that the incumbent bas accepted the duties.

G. Public Participation

1. NMED understands that meaningful public involvement consists of informing,
consulting and working with polentially affected and affected communities at
various stages of the environmental decision-making process to address their
needs. See EPA's ECRCO’s Public Participation Guidance found at 71 FR
14,207, 14,210 {(March 21, 2006}. Therefore, NMED will ensure its public
involvement process is availehle to all persons regardless of race, color, national
origin (including limited-Engtish proficiency), age, disability, and sex.

2. NMED will develop and implement a public participation policy that will require
NMED to create and/or carry out each step listed in (a) — (i), below, each time
they engage in an action that triggers the public pacticipation process.

a} An overview of the Recipient's plan of aclion for addressing the community's
needs and concems;

b} A description of the community'® (including demographics, history, and
background);

c) A contact list of agency officials with phone numbers and emat) addresses 1o
allow the public to communicate via phone or internet;

% |5 order to identify stokehokders in the affectcd community, the secipient will rake a contcerted <ffort lo crente parincrships
with private and publie entities to share information in addition lo efTorts to shar: information on its website and through stundard
media outlets. Such information sharing should include commurnitles in the mlevant geographic ares to the permitied activity;
thuse who heve previously expressed an infcrest in envirenmental decision saking activities; envirenment sad environmental
Justice organizations; religious instiutions and organizaions; public administration, environmental, Jaw snd healts depatiments
ot colleges and universities; ribal governments: and relevant community service organizations,
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d) A detailed plan of action (outreach activities) Recipient will take to address
conceams;

¢) A contingency plan for unexpected events;

1) Location(s) where public meetings will be held {consider the availability and
schedules of public transportation);

g) Contact names for obtaining language assistance services for limited-English
proficient persons, including translation of documents and/or interpreters for
meetings;

h) Appropriate local media contacts (based on the culture and linguistic needs of
the community); and

i) Location of the information repository.

3. Within 60 days of the effactive date of this Agreement, NMED will forward to
ECRCO 2 final draft of its public participation process/procedures for review.
EPA will review the draft process/procedures and provide any comments within
60 days of receipt.

H. NMED Fian ia Ensure Access for Persons with Limited-English Proficiency

1, NMED wil} develop, publish, and implement written procedures o ensure
meaningful access o all of NMED’s programs and activities by all persons,
including access by limited-English proficient individuals and individuals with
disabilities at no cost 10 those individuals.

2. NMED will conduct the appropriate analysis deseribed in EPA's LEP Guidance
found at 69 FR 35602 (June 25, 2004} and http://www.lep.gov to determine what
language services it may need to provide to ensure that limited-English proficient
individuals can meaningfully participate in the process. NMED should develop a
language access plan consistent with the details found in ECRCO's training

module for LEP, htp://www.epa.goy/civilrights/lepaccess him

3. Within 60 days of the effective date of this Agreement, NMED will forward 1o
ECRCO s final drafi of its writien procedures o ensure meaningful access to all
of NMED’s programs and activities by all persoas, including access by limited-
English proficient individuals and individuals with disabilities, ECRCO will
review the drafl procedures and provide any comments within 60 days of receipt.

i NMED Plan io Ensure Access for Persons with Disabilities:
1. NMED will provide at no cost appropriate auxiliary aids and services including,
for example, qualified interpreters to individuals who are deaf or hard of hearing,

and to other individuals as necessary to ensure cffective communication or an
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H.

equal opportunity to participate fully in the benefits, activities, programs and
services provided by NMED in a timely manner and in such a way as to protect
the privacy and independence of the individuai.

2. Within 60 days of the effective date of this Agreement, NMED will forward to
ECRCO a final drafi of its written procedures to ensure meaningful access 1o all
of NMED's programs and activities by individuals with disabilities. ECRCO will
review the draft procedures and provide any comments within 60 days of receipt.

Training

. Within 120 days afier the effective date of the deliverables identified in this
Agreement, including fulfilling the requirements for a Non-Discrimination
Coordinator, Non-Discrimination Notice, Grievance Procedures, and Public
Participation Process/Procedures, NMED will certify that all appropriate
staff have been trained on these processes and procedures and on the nanire
of the federal non-discrimination obligations,

ii. Within 90 days after execution of this Agreement, NMED will forward to
ECRCO the plan that NMED will put in place to ensure that such training is
a routine part of annual or refresher training to appropriate staff’

GENERAL

In consideration of NMED’s implementation of commitments and actions described
in Section 11 of this Agreement, EPA will end its investigation of the complaint No.
09R-02-R6 and not issue a decision containing findings on the merits of the
complaint.

EPA will, upon request, provide technical assistance to NMED regarding any of the
civil rights obligations previously referenced,

EPA wiil review and provide feedback about any documentation submitted by
NMED demonstrating completion of each commitment {e.z., evidence of publication
of the designation of the Non-Discrimination Coordinator) and will provide an
assessment as to whether the documentation satisfies the commitment,

NMED will report the completion of each commitment identified under Section il
consistent with the timeframes in Section 111 by certified mail o the Director, EPA.
Extemnal Civil Rights Compliance Office (Mail Code 23104), 1200 Pennzylvania
Avenue NW., Washington D.C. 20460, within 30 days of the completion by NMED
of each commitment.

EPA will monitor the implementation of the commitments in this Agreement to
ensure they are fully implemented. Once the terms of this Agreement are satisfied,
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EPA will issue a letter documenting closure of its monitoring actions in complaint
No. 09R-02-R6 and closure of the complaint as of the date of that letter.

COMPUTATION OF TIME AND NOTICE

. Asused in this Agrcement, "day” shall mean a calendar day. In computing any
period of time inder this Agreement, where the Jast day would fali on a Saturday,
Sunday, or federal holiday, the period shafl run until the close of business of the next
working day.

. Service of any documents required by this Agreement shal} be made personally, by
certified mail with return receipt requested, or by any reliable commetcial delivery
service that provides wrilten verification of delivery.

. Documents submitied by NMED 1o EPA shall be sent to the Director, U.S. EPA
External Civil Rights Compliance Office (Mail Code 23104), 1200 Peonsylvania
Avenue N.W,, Washington D.C. 20460,

. Documents submitted by EPA to NMED shall be sent to the Cabinet Secretary, State
of New Mexico Environment Depastment, Harold Runnels Building, 1190 St. Prancis
Dr., Suite N4050, Santa Fe, NM, 87505, or for U.S. Postal Service, Cabinet
Secretary, New Mexico Environment Department, P.O. Box 5469, Santa Fe, New
Mexico 87502.

EFFECT OF THE AGREEMENT

. NMED understands that by signing this Agreement, it agrees to provide data and
other information in & timely manner in accordance with the reporting requirements
of this Agreement. Further, NMED understands that during the monitoring of this
Agreement, if necessary, EPA may visit NMED, interview staff, and request such
additional reports or data as are necessary for EPA {o determine whether NMED has
fulfilled the terms of this Agreement and is in compliance with EPA regulations
implementing the federal non-disctimination requirements in 40 C.F.R Part 7, which
were at issue in this case.

. NMED understands that EPA will close its monitoring of this Agreement when EPA
determines that NMED has fully implemented this Agreement and that a failure to
satisfy any term in this agreement may result in EPA re-opening the investigation.

If either Party desires to modify any portion of this Agreement because of changed
conditions making performance impractical or impossible, or due to material change
ta NMED's program or authorities, or for other good cause, the Party seeking a
modification shall promiptly notify the other ir writing, setting forih the facts and
circumstance justifying the proposed modification. Any modification(s) to this
Agrecement shall take effect only upon written agreement by the Director of NMED
and the Director of EPA.
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D. This Agreement constitutes the entire Agreement between NMED and EPA regarding
the matters addressed herein, and no other statement, promise, or agreement, made by

any other person shall be construed to change any commitment or term of this

Agreement, except as specifically agreed to by NMED and EPA in accordance with

the provisions of Section VI. Paragraph ¢ above.

E. This Agreement does not affect NMED’s continuing responsibility to comply with
Title VI or other federal non-discrimination laws and EPA's regulations at 40 CFR
Part 7, including § 7.85, nor does it affect EPA's investigation of any Title VI or other

federal civil rights complaints or address any other matter not covered by this
Agreement.

F. The effective date of this Agreement is the date by which both Parties have signed the
Agreement. This Agreement may be signed in counterparts. The Cabinet Secretary,
in his capacity as an official of NMED, has the authority to enter into this Agreement
for purposes of carrying out the activities listed in these paragraphs. The Director of

ECRCO has the authority to enter into this Agreement.
On behalf of the New Mexico Environmental Department,

w) 7 P g /13 /7

Butch Tongate / (Date)
Secretary-Designate

On behalf of the U.S. Environmental Protection Agency,

2V gy ——

Lilian S. Dorka - = WDatey’
Director

External Civil Rights Compliance Office

Office of General Counsel
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AGENCIA DE PROTECCION AMBIENTAL DE ESTADOS UNIDOS
WASHINGTON, D.C. 20460

OFICINA EXTERNA DE CUMPLIMIENTO DE DERECHOS CIVILES
OFICINA DEL ABOGADO GENERAL

ACUERDO DE RESOLUCION INFORMAL
celebrado entre
EL DEPARTAMENTO AMBIENTAL DE NUEVO MEXICO
y la
OFICINA EXTERNA DE CUMPLIMIENTO DE DERECHOS CIVILES DE LA AGENCIA
DE PROTECCION AMBIENTAL DE ESTADOS UNIDOS
Denuncia n.° 09R-02-R6

I. OBJETIVO Y JURISDICCION

A. El titulo VI de la Ley de Derechos Civiles de 1964, el titulo 42 del Cédigo de los
Estados Unidos (USC, por sus siglas en inglés) §§ 2000d a 2000d-7 (titulo VI) y
las reglamentaciones de la Agencia de Protecciéon Ambiental de Estados Unidos
(EPA, por sus siglas en inglés) del titulo 40 del Codigo de Regulaciones Federales
(CFR, por sus siglas en inglés), parte 7, prohiben la discriminacién por raza, color
u origen nacional en cualquier programa o actividad que reciba asistencia
financiera federal. E1 Departamento Ambiental de Nuevo México (NMED, por sus
siglas en inglés) es un receptor! de asistencia financiera federal de la EPA y se
encuentra sujeto a las disposiciones del titulo VI y titulo 40 del CFR, parte 7.

B. El 27 de junio de 2005, la EPA acept6 la denuncia n.° 09R-02-R6 interpuesta
conforme al titulo VI y a las reglamentaciones de la EPA estipuladas en el titulo 40 del
CFR, parte 7, la cual alegaba discriminacion por raza y origen nacional, y violacién del
titulo VI. En respuesta a la denuncia, la EPA comenz6 una investigacion sobre el
cumplimiento de sus reglamentaciones y del titulo VI por parte del NMED. Durante la
investigacion llevada a cabo por la EPA, el NMED acept6 celebrar el presente Acuerdo
de resolucion informal (el Acuerdo) con el fin de resolver esta denuncia.

C. El presente Acuerdo se celebra entre el NMED y la Oficina Externa de
Cumplimiento de Derechos Civiles (ECRCO, por sus siglas en inglés) de la EPA.

D. El presente Acuerdo se celebra en virtud de la facultad otorgada a la EPA
conforme a las leyes federales antidiscriminacién, lo que incluye el titulo VI de la
Ley de Derechos Civiles de 1964 y las reglamentaciones de la EPA establecidas en
el titulo 40 del CFR, parte 7. Este Acuerdo resuelve la denuncia n.° 09R-O2-R6 y
demas asuntos identificados por la EPA. Se entiende que el presente Acuerdo no
constituye una admisién por parte del NMED o un hallazgo por parte de la EPA
de ninguna violacion del titulo 40 del CFR, parte 7.

E. E1NMED se compromete a cumplir sus responsabilidades de manera no
discriminatoria, de acuerdo con los requisitos del titulo VI y demas leyes federales
antidiscriminacion aplicadas por la reglamentacion de la EPA en el titulo 40 del CFR,
parte 7. Las actividades detalladas en la seccion III del presente, que el NMED ha
aceptado llevar a cabo e implementar de manera voluntaria, respaldan este convenio.

1 A lo largo del Acuerdo de resolucién informal, el término "Receptor” se refiere al NMED.
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II.

CONTEXTO

. E127 de junio de 2005, la EPA acept6 la denuncia n.® 09R-02-R6, la cual alegaba

discriminacién por raza y origen nacional, y la violacién del titulo VI y la
reglamentacion de la EPA del titulo 40 del CFR, parte 7, en relacion con un permiso
de tratamiento, almacenaje y eliminaciéon (TSD, por sus siglas en inglés) para
Gandy-Marley, Inc. (GMI) emitido el 18 de marzo de 2002. La denuncia alegaba que
el NMED no solicité ni realizé una investigacién cientifica sobre posibles impactos
dispares y no garantiz6 una significativa oportunidad de participacion publica
efectiva de los residentes hispanohablantes con dominio limitado del inglés
(mediante el uso de avisos de audiencias publicas y servicios de interpretaciéon y
traduccién) en el proceso de obtencion del permiso. Ademas, exponia que el NMED
presenta una practica y conducta discriminatoria similar en todo el estado respecto
de la obtencion de permisos y una falta de acceso al proceso de participacion publica
y obtencion del permiso por parte de los residentes con dominio limitado del inglés.

. En respuesta a esta denuncia, la EPA comenz6 una investigacion sobre el

cumplimiento por parte del NMED del titulo VI y las reglamentaciones de la EPA
del titulo 40 del CFR, parte 7.

. Ademas, durante la investigacion, la EPA analizé los requisitos del titulo 40 del CFR,

parte 7, parrafo D, los cuales constituyen elementos fundamentales del programa
antidiscriminacion de un receptor y son obligatorios para todas las actividades y
todos los programas de los receptores. Estos requisitos incluyen la designacion de
al menos una persona que coordine sus esfuerzos para cumplir las obligaciones
antidiscriminacion en virtud del titulo 40 del CFR § 7.85(g), la adopcion de
procedimientos de reclamos que garanticen una resoluciéon justa y rapida de las
denuncias que aleguen violaciones de derechos civiles conforme al titulo 40 del CFR
8§ 7.90 y el aviso antidiscriminacion continuo en virtud del titulo 40 del CFR § 7.95.

. De acuerdo con la Ley sobre Conservacion y Recuperacién de Recursos (RCRA, por

sus siglas en inglés), y sus enmiendas, del titulo 42 del USC, §§ 6901 y siguientes,
la Ley de Residuos Peligrosos de Nuevo México (HWA, por sus siglas en inglés), los
Estatutos de Nuevo México Anotados (NMSA, por sus siglas en inglés) de 1978, §§
74-4-1 al -14 y las reglamentaciones relacionadas con el Manejo de Residuos
Peligrosos, 20.4.1 del Cédigo Administrativo de Nuevo México (NMAC, por sus siglas
en inglés), incorporan por referencia, entre otros, las reglamentaciones federales que
implementan la RCRA estipuladas en el titulo 40 del CFR, parte 270 - Programas
de permisos administrados de la EPA: Programa de permiso de residuos peligrosos.
E1 NMED cumple el proceso de obtencion de permiso incluido en la RCRA, las
reglamentaciones federales relacionadas, la HWA y las reglamentaciones del Manejo
de Residuos Peligrosos.

. E1 18 de marzo de 2002, el NMED emitié por primera vez un Permiso para

instalaciones de residuos peligrosos a GMI (Permiso de la RCRA n.° NM0001002484)
para el almacenaje, el tratamiento y la eliminacion de residuos peligrosos en la
instalacién propuesta en la zona sureste de Nuevo México. La instalacién
propuesta debia estar ubicada en aproximadamente 480 acres de tierra en el
Condado de Chaves.? La Instalacion de eliminacién de residuos Triassic Park no
se construy6 en virtud de este permiso.3

2 Triassic Park del NMED http:/ /www.env.nm.gov/HWB/tpperm.html (10 de mayo de 2016).
3 http:/ /www.env.nm.gov/ HWB/documents / TraissicPark-PublicNoticeofReceiptofApplication11-29-2011.pdf
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F. E117 de octubre de 2011, GMI present6 ante el NMED una solicitud de renovacion
del permiso para residuos peligrosos para la Instalacién de eliminacién de residuos
Triassic Park (la Instalacién). La solicitud de renovacion propone una instalacion
significativamente reducida, que elimina el componente de almacenaje y tratamiento
del permiso existente, pero retiene la capacidad de eliminar los residuos peligrosos
en el vertedero de residuos peligrosos propuesto. EI 29 de noviembre de 2011, GMI
publico en los periodicos locales principales que la solicitud de renovacién del
permiso de residuos peligrosos se habia presentado el 17 de octubre de 2011 ante el
NMED y que se encontraba disponible para revisiéon publica. El aviso explicaba que
el NMED no habia propuesto ninguna accién ni decisién en ese momento respecto
de la solicitud de renovacion del permiso.

G. El NMED emitié una carta a GMI el 14 de marzo de 2012, en la cual indicaba que
se habia determinado que la solicitud de permiso estaba incompleta en términos
administrativos. El 30 de abril de 2012, GMI presenté una solicitud de permiso revisada
con el fin de abordar las deficiencias indicadas en la carta del Aviso de inconclusion en
términos administrativos enviada por el NMED. El 17 de mayo de 2012, el NMED
determiné que la solicitud estaba completa en términos administrativos.

H. El15 de febrero de 2013, el NMED emiti6 una Carta de desaprobacién para el
Permisionario de las partes Ay B de la Solicitud de renovacién. E1 5 de julio de 2013,
GMI presenté una solicitud de permiso revisada con el fin de abordar las deficiencias
indicadas en la Carta de aviso de desaprobacion enviada por el NMED el 5 de febrero
de 2013.4

I El 12 de junio de 2016, el NMED emiti6 un Aviso publico 16-07, "Aviso sobre periodo
de comentario publico y oportunidad de solicitar una audiencia publica respecto del
permiso de anteproyecto para la eliminacion de residuos peligrosos para la Instalacion
de eliminacién de residuos Triassic Park, numero de identificacion de la EPA:
NMO0001002484". El aviso establecia la intencién del NMED de emitir un Permiso
para residuos peligrosos para GMI en calidad de propietario y operador de la
Instalacién para eliminar los residuos peligrosos en virtud de la RCRA y la RWA. El
periodo de comentario publico de 60 dias debia transcurrir entre el 15 de junio de
2016 y el 14 de agosto de 2016. Durante dicho periodo, cualquier persona podia
presentar una solicitud de audiencia publica.>

J. El 1 de agosto de 2016, luego de las comunicaciones con la ECRCO, el NMED acept6
prorrogar el periodo de comentario publico y traducir la Hoja informativa al espafiol.

K. El112 de agosto de 2016, el NMED emiti6 un Aviso publico 16-10, "Aviso de prorroga
del periodo de comentario publico sobre el permiso de anteproyecto para la
eliminacion de residuos peligrosos para la Instalacion de eliminacién de residuos
Triassic Park, numero de identificacién de la EPA: NM0001002484". Este aviso
prorrog6 el periodo de comentario publico o el plazo para solicitar una audiencia
publica hasta el 18 de noviembre de 2016. El aviso también indicaba que el NMED
emitiria un aviso en el futuro en el cual anunciaria la realizacion de una reunion
publica durante el periodo de comentario publico prorrogado.¢ El Aviso publico
16-10 se envio en inglés y en espanol a la lista de correo del NMED para el Permiso,

4 Triassic Park del NMED https.//www.env.nm.gov/ HWB/tpperm.html
5 Triassic Parte del NMED https.//www.env.nm.gov/HWB/tpperm.html (16 de agosto de 2016)
6 Triassic Park del NMED https.//www.env.nm.gov/HWB/tpperm.html (16 de agosto de 2016)
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se publico en los periddicos locales (Roswell Daily Record, Albuquerque Journal y
Carlsbad Current Argus) en inglés y en espanol, se ley6 en la estacion de radio
KUNM en inglés y en espanol, y se public6 en 25 lugares en 7 comunidades.

L. Ademas, el NMED publicé la Hoja informativa del permiso en espanol en el sitio web
del NMED y lo proporcion6 para su evaluacion en la oficina Roswell Field (1914 W,
Second, Roswell, NM 88201), teléfono (575) 624-6046). E1l NMED también proporciono
una copia directamente a los Ciudadanos para Alternativas al Desecho Radioactivo
(CARD, por sus siglas en inglés).

M. E1 NMED llevé a cabo una reunién publica informativa sobre el permiso el 22 de
octubre de 2016 en Roswell, NM. En esta reunién, los miembros de la comunidad
pudieron conversar sobre sus preocupaciones respecto de la obtencion del permiso
de la instalacion. E1 NMED brindé interpretacion simultanea en espanol durante
toda la reunion. A los participantes se les proporcionaron copias en papel de la
presentacion, la Hoja informativa (versiones en inglés y en espanol), el Indice de
registros administrativos y el Aviso publico (versiones en inglés y en espanol).

N. El NMED publicé una copia de la presentacion de la reunion de Informacién publica
llevada a cabo el 22 de octubre de 2016 en su sitio web.”

O. El1 de noviembre de 2016, luego de intercambiar comunicaciones con la ECRCO, el
NMED acept6 prorrogar el periodo de comentario publico por 60 dias mas, publicar
las Hojas informativas (versiones en inglés y en espanol) en 23 diferentes lugares,
anunciar el aviso publico en varias estaciones de radio identificadas por los
Denunciantes y publicar el aviso en los periédicos locales.

P. El periodo de comentario publico prorrogado finalizara el 20 de enero de 2017 a las
5:00 de la tarde. E1l NMED envié un tercer Aviso publico en inglés y en espanol a la
lista de notificacién de la Oficina de Residuos Peligrosos para que Triassic Park
notificara la prorroga a los participantes clave.

Q. E1 NMED publicé el tercer Aviso publico y la Hoja informativa (versiones en inglés
y en espanol) en los lugares identificados en Lugares para publicar Avisos sobre
permisos para Triassic Park (Consulte el adjunto8 y la oficina de distrito de del NMED
en Roswell (1914 W. Second Street, Roswell, NM 88201 /Teléfono (575) 624-6046)
y la Biblioteca publica de Roswell ubicada en 301 N. Pennsylvania Ave., Roswell,
Nuevo Meéxico.

7 https://www.env.nm.gov/ HWB/documents/PublicMeetingpresentationonTriassicPark10-22-2016.pdf

8 Con las siguientes excepciones:

a) Laoficina de correos en Artesia no permitiéo que el NMED publicara los Avisos publicos y la Hoja
informativa. Sin embargo, el personal de la oficina de correos aceptd los documentos en caso de
que el jefe de correos hiciera una excepcion.

b) La oficina de correos en Tatum no permitié que el NMED publicara los Avisos publicos y la Hoja
informativa. Anteriormente, no habia personal en la oficina; por lo tanto, el NMED pudo dejar
las copias de los Avisos publicos y la Hoja informativa. No obstante, esta vez, no autorizaron al
NMED a publicar los documentos.

c) Las oficinas de correos en Roswell no permitieron que el NMED publicara los Avisos publicos y
la Hoja informativa; sin embargo, el NMED pudo dejar las copias en el depésito.

d) La Asociacion Cooperativa de Usuarios de Agua de Cumberland ubicada en Hobson Road se
encuentra actualmente cerrada; por lo tanto, el NMED no pudo publicar los Avisos publicos ni
la Hoja informativa en este lugar.

4



https://www.env.nm.gov/HWB/documents/PublicMeetingpresentationonTriassicPark10-22-2016.pdf



R E1 NMED envi6 el tercer Aviso publico (versiones en espafol y en inglés) a las
estaciones de radio KENW 89.59, KUBIM 94.9 y KALN 96.1 para que lo leyeran
como un anuncio de servicio publico (PSA, por sus siglas en inglés).

S. Posteriormente, el NMED compr6 25 anuncios en KBIM 94.9. Un comercial se
ejecutara durante los siguientes periodos de tiempo: 10 anuncios entre el 28 de
noviembre y el 6 de diciembre, 7 anuncios entre el 30 de diciembre y el 5 de
enero, y 8 anuncios entre el 14 de enero y el 20 de enero.1°

T. El 17 de noviembre de 2016, el NMED publicé!! el tercer Aviso publico en tres
periddicos!2: Albuquerque Journal, Roswell Daily Record y Carlsbad Current

Argus.13

U. Ademas, el NMED aclaré que, segun se establece en la secciéon 2.5.2 (Gestiéon de
residuos prohibidos) del permiso de anteproyecto de la Instalacion de
eliminacion de residuos Triassic Park, esta prohibida la eliminaciéon de los
residuos radioactivos!4 en la instalacién.

V. E1 NMED manifesté que se llevo a cabo una evaluacion de exposicion en la
Instalacion de eliminaciéon de residuos Triassic Park, niimero de identificacion de
la EPA NM0001002484, segun lo exige el titulo 40 del CFR §270.10 (j). Ademas,
el NMED aclar6 que la solicitud del permiso de la Instalacion de eliminacion de
residuos Triassic Park incluye los componentes necesarios de acuerdo con la
HWA y las reglamentaciones de Gestiéon de residuos peligrosos relacionados, que
constituyen las reglamentaciones federales de la RCRA.

III. CONVENIOS ESPECIFICOS DEL NMED
A. Acciones especificas en relacion con los permisos de residuos peligrosos

Instalacion Triassic

1. E1 NMED confirmé que ha evaluado detenidamente la solicitud de permiso
pendiente y determiné que la solicitud contiene todos los componentes

9 El NMED solicité comprar anuncios en la radio KENW 89.5. Sin embargo, KENW no vende publicidad, ya
que son una estacion de radio publica. El NMED manifesté6 que KENW 89.5 aceptod ejecutar el PSA en su
Calendario comunitario, el cual funciona todos los dias aproximadamente al mediodia. KENW 89.5 también
se comprometi6 a ejecutar el PSA en su estacion de television y se esforzaria en "ejecutar el anuncio en varias
partes del dia de transmision" hasta el 20 de enero. El NMED manifesté6 que KENW 89.5 se rehus6 a
transmitir el PSA en espanol porque: 1) KENW no transmite en espanol y 2) "los hispanohablantes no son su
audiencia" (consulte la cadena de correos electronicos adjunta entre el Director de Comunicaciones del NMED
y la estacion de radio).

10 E] NMED intenté comprar anuncios en KALN 96.1, pero no recibié ninguna respuesta de la estaciéon

11 Albuquerque Journal (http://legals.abjournal.com/legals/show/377233); Roswell Daily Record

(http:/ /www.punlicnoticeads.com /NM /search /view.asp?T=PN&id=3099/11172016_23787235.html);
Carlsbad Current Argus

(http:/ /www.punlicnoticeads.com/NM/search /view.asp?T=PN&id=3099/11172016_23787235.html) -
Solamente en inglés

12 E] NMED no pudo encontrar un periédico exclusivamente redactado en espanol cerca de la instalacién propuesta.
13 Los Avisos publicos habitualmente aparecen en la seccién de clasificados de estos periédicos en el dia de su emisién.

14 Numero de permiso de la RCRA: NM0001002484 NMED: Los materiales radioactivos o nucleares
regulados por el NMED y definidos en el 20.114.7 del NMAC u otros materiales de origen natural que
contengan concentraciones de radioactividad por encima de los niveles de concentracion regulados conforme
al 20.3 14 del NMAC, segun se especifica en el permiso adjunto F1, la secciéon de Fundamentos para
parametros analiticos, o los materiales regulados en virtud de la Ley de Energia Atémica de 1954, y sus
enmiendas (lo que incluye la fuente, los materiales nucleares especiales y los materiales derivados, segiin se
define en el titulo 10 del CFR §20.1003). Pagina 25
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necesarios de las solicitudes de permiso exigidos por el titulo 40 del CFR
§270.10, incluida la seccién j) relacionada con la "informacion sobre exposicion".
Se ha llevado a cabo, y se realizara, el seguimiento necesario para garantizar la
proteccién de la salud humana y el ambiente.

2. Al cierre del periodo de comentario publico que sera el 20 de enero de 2017,
el NMED evaluara todos los comentarios publicos y considerara si se llevara a
cabo una audiencia publica antes petomar una decisién definitiva respecto de
la emision del permiso. E1 NMED respondera los comentarios en una audiencia
publica, si esta se lleva a cabo y si se emite el permiso, al momento de su
emision mediante una "Respuesta a comentarios” formal.

3. Luego, el NMED notificara a los Denunciantes, en inglés y en espanol, las
oportunidades de comentario publico y demas acciones importantes relacionadas
con la obtencion del permiso y las operaciones de la Instalacion de eliminacién
de residuos Triassic Park.

4. El NMED realizara los cambios que considere necesarios al anteproyecto del
permiso en funcién de los comentarios publicos recibidos.

Futuras modificaciones al permiso

1. Si se emite el permiso actual, el NMED se asegurara de que el permisionario
cumpla los requisitos de modificacion establecidos conforme al titulo 40 del CFR
270.42 para realizar cualquier modificaciéon necesaria al permiso antes del siguiente
periodo de renovacién de este. Esto incluye cualquier modificacion que el
permisionario considere necesaria para comenzar la construccion o el funcionamiento
propiamente dichos de la instalacién que no se encuentren incluidos en el permiso
existente al momento de la modificacién. E1 NMED se asegurara de que el
permisionario y el NMED cumplan los requisitos de aviso publico y de participaciéon
publica relacionados con una modificacién especifica.

2. El NMED continuara vigilando la construccién y el funcionamiento de la
Instalacién con el fin de garantizar que GMI cumpla las normas estatales y
federales, y cualquier permiso relacionado emitido por el NMED.

3.E1 NMED reconoce que las acciones o decisiones futuras sobre la emision o

el rechazo de las modificaciones o renovaciones del permiso, o demas decisiones
sobre el permiso de la Instalaciéon Triassic Park, cuando corresponda, deben
registrarse luego del aviso publico, y se debe dar una oportunidad al comentario
publico y a la solicitud de una audiencia publica, de acuerdo con todas las
reglamentaciones federales y estatales aplicables, incluidos los derechos civiles
y las reglamentaciones y leyes de acceso lingtistico.

B. Acceso a informacién fundamental relacionada con la Instalacién Triassic





1. El NMED hara todo lo posible para garantizar que toda la informacién
"fundamental"!5 relacionada con el proceso de obtencién del permiso para
la Instalacién Triassic sea accesible para personas con dominio limitado del
inglés en un idioma que comprendan. Si no es razonable traducir un documento
completo, el NMED debe asegurarse de que se traduzca toda informaciéon
fundamental incluida en dicho documento. Para la obtencién del permiso
actual, esta informacién puede agregarse a la Hoja informativa de la Instalacion
Triassic Park existente, traducida al espanol y redistribuida a todas las
instalaciones correspondientes segun se identificé previamente. (Consulte
la seccion II. (Q) que antecede).

2. Toda informacién fundamental respecto de la Instalacién que ya se encuentre
disponible para el publico en inglés, ya sea de forma escrita u oral, debera,
como minimo, estar disponible para el publico que no habla inglés mediante
un intérprete calificado o una traduccion, segan las circunstancias. El NMED
no esta obligado a traducir todos los documentos publicados en su sitio web
especificamente destinado a la Instalacion ni en el registro administrativo.

3. El NMED se compromete a disponer de personal técnico para responder las
preguntas del publico sobre este permiso por teléfono o mediante un correo
electronico, y respondera las preguntas relacionadas con este permiso en otro
idioma ademas del inglés, mediante el uso oportuno de un intérprete calificado
proporcionado por el NMED. La informacion de contacto para dicho personal
se encontrara en el sitio web del NMED especificamente destinado a la
Instalacion y en todos los avisos publicos y hojas informativas.

C. Permisos para residuos peligrosos en general

a) El NMED se asegurara de que todas las solicitudes de permisos incluyan
los componentes necesarios segln lo exige el titulo 40 del CFR §270.10, lo
que incluye la seccién (j) relacionada con la "informacion sobre exposicion”,
y de que se llevara a cabo todo seguimiento necesario con el fin de garantizar
la proteccion de la salud humana y el ambiente.

Garantias procesales antidiscriminacién

E1 NMED se encuentra en el proceso de evaluar sus garantias procesales
antidiscriminaciéon y de tomar medidas para hacer cumplir este programa dentro del
plazo establecido a continuacién.

D. Aviso de antidiscriminacién conforme a los estatutos federales antidiscriminacion

1. El NMED publicara un aviso de antidiscriminacion en el sitio web del NMED
y en publicaciones generales que se distribuyan al publico. Con el fin de
garantizar la comunicacién efectiva con el publico, el NMED se asegurara de
que su aviso de antidiscriminacion sea accesible para los individuos con
dominio limitado del inglés e individuos discapacitados.

15 El hecho de que un documento (o la informacién que difunde o solicita) sea "fundamental” depende de la
importancia del programa, la informacion, el encuentro o el servicio involucrado, y la consecuencia para el

individuo con dominio limitado del inglés si la informacién en cuestién no se proporciona de manera precisa u
oportuna. (Consulte la Guia para los receptores de asistencia financiera de la Agencia de Proteccién Ambiental
respecto del titulo VI sobre la prohibicién contra la discriminacion por origen nacional que afecta a individuos con
dominio limitado del inglés de 2004 de la EPA, en http:/ /www.gpo.gov/fdsys/pkg/FR-2004-06-25 / pdf/ 04-)4464.pdf
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2. El aviso incluira, como minimo, las siguientes declaraciones:

a)

b)

d)

E1 NMED no discrimina por raza, color, origen nacional, discapacidad, edad
ni sexo en la administraciéon de sus programas o actividades, segun lo
exigen las reglamentaciones y leyes aplicables.

El1 NMED es responsable de la coordinacion de esfuerzos tendientes al
cumplimiento y de la recepcién de consultas en relacion con los requisitos
antidiscriminacién implementados por el titulo 40 del CFR, parte 7
(Antidiscriminacion en programas o actividades que reciben la asistencia federal
de la Agencia de Proteccion Ambiental), incluso el titulo IV de la Ley de Derechos
Civiles de 1964 y sus enmiendas, la seccién 504 de la Ley de Rehabilitaciéon de
1973, la Ley contra la Discriminacién por Edad de 1975, el titulo IX de
Enmiendas a la Educacién de 1972 y la seccién 13 de las enmiendas de la
Ley Federal de Control de la Contaminacion del Agua de 1972 (en adelante,
conjuntamente denominados los estatutos federales antidiscriminacion).

Si tiene alguna pregunta sobre este aviso o los programas, las politicas o
los procedimientos antidiscriminacion del NMED, puede comunicarse con:
i. [Agregue el nombre y el cargo del Coordinador antidiscriminacion]

ii. Linea 1 de direccién del Departamento Ambiental de Nuevo México
iii. Linea 2 de direccion

iv. Linea 3 de direccion

V. Numero de teléfono

vi. Correo electronico

Si usted considera que lo han discriminado respecto de un programa o
actividad del NMED, puede comunicarse con [agregar el cargo del Coordinador
antidiscriminacién| antes mencionado o puede visitar nuestro sitio web en
[agregar] para enterarse como y donde puede presentar una denuncia por
discriminacion.

En el transcurso de los 30 dias posteriores a la fecha de entrada en vigencia de
este Acuerdo, el NMED publicara su aviso de antidiscriminacion en su sitio
web seguin se especifico anteriormente.

E. Procedimientos de reclamacién para denuncias presentadas conforme a los estatutos
federales antidiscriminacion

1.

El NMED se asegurara de haber publicado de manera extensa y destacada, en
papel y en linea, sus procedimientos de reclamacion con el fin de tramitar las
denuncias por discriminacion presentadas conforme a los estatutos federales
antidiscriminaciéon. El NMED evaluara los procedimientos de reclamacion
anualmente (para materiales en linea e impresos), y los revisara segiin sea
necesario, con el fin de permitir el manejo rapido y adecuado de las denuncias
por discriminacién.

Los procedimientos de reclamacioén abordaran, como minimo, lo siguiente:

a.

Identificaran claramente al Coordinador antidiscriminacion, incluso su
informacién de contacto.





b. Explicaran el rol del Coordinador antidiscriminacion en relacion con la
coordinacion y supervision de los procedimientos de reclamacion.

c. Indicaran quién puede presentar una denuncia conforme a los procedimientos.

d. Describiran qué procesos formales e informales se encuentran disponibles
y las opciones que los denunciantes tienen para llevarlos a cabo.

e. Explicaran que se llevara a cabo una investigacion adecuada, rapida e
imparcial de las manifestaciones presentadas en virtud de los estatutos
federales antidiscriminacién. (Que la ECRCO considere que las resoluciones
e investigaciones de las denuncias deben ser "rapidas" dependera de la
complejidad de la investigacion y la gravedad y el alcance de la presunta
discriminacién. Por ejemplo, la investigacion y resolucion de una denuncia
que involucra varias manifestaciones y varios denunciantes posiblemente
lleve mas tiempo que una denuncia que involucra una sola manifestacion de
discriminacion y un tnico denunciante).

f. Indicaran que la norma de evidencia irrefutable se aplicara durante el
analisis de la denuncia.

g. Incluiran garantias de que esta prohibido tomar represalias y que las
reclamaciones por represalias se atenderan de inmediato.

h. Indicaran que el aviso por escrito sobre el resultado de la investigacion
debera proporcionarse inmediatamente, y debera incluir si se descubrié
discriminacion y la descripciéon del proceso de investigacion.

3. En el transcurso de los 90 dias posteriores a la fecha de entrada en vigencia
de este Acuerdo, el NMED reenviara a la ECRCO un anteproyecto definitivo de
los procedimientos de reclamacién para su revision. La ECRCO revisara los
procedimientos del anteproyecto y proporcionara sus comentarios en el transcurso
de los 60 dias posteriores a la recepcion.

F. Designacion de un Coordinador antidiscriminacion

1. E1 NMED se asegurara de haber designado al menos un Coordinador
antidiscriminacion para garantizar el cumplimiento de los estatutos federales
antidiscriminaciéon del NMED.

2. E1 NMED se asegurara de que los procedimientos de reclamaciéon y avisos que
haya publicado extensamente en papel y en linea incluyan el cargo, el correo
electronico, el nimero de teléfono y demas informacién de contacto del
Coordinador antidiscriminaciéon. E1 NMED explicara las responsabilidades
del Coordinador antidiscriminacion en sus procedimientos de reclamacién
adoptados en virtud de la seccién III, parrafo c del presente Acuerdo.

3. E1 NMED se asegurara de que las responsabilidades del Coordinador
antidiscriminacioén incluyan lo siguiente:

a) Proporcionar informacion a individuos de manera interna y externa sobre
sus derechos a servicios, recursos, beneficios y participacion en actividades
o programas del NMED, sin perjuicio de su raza, origen nacional, color,
sexo, discapacidad, edad o previa oposicion a la discriminacién.
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b) Proporcionar avisos sobre los procesos de reclamacién formal e informal
del NMED y la capacidad de presentar una denuncia por discriminacién
ante el NMED.

c) Establecer procedimientos y politicas o mecanismos de reclamacion {p. ej.,
una investigacion manual) con el fin de garantizar que todas las denuncias
por discriminacion presentadas ante el NMED en virtud de los estatutos
federales antidiscriminacién se procesen de manera rapida y adecuada. Un
elemento de las politicas y los procedimientos o mecanismos debe incluir
acceso significativo a las actividades y los programas del NMED por parte de
los individuos con dominio limitado del inglés e individuos discapacitados.

d) Garantizar el seguimiento de todas las denuncias por discriminacién
presentadas ante el NMED en virtud de los estatutos federales
antidiscriminacién, incluso cualquier problema sistematico o patron.

e) Llevar a cabo una evaluacion semestral de todas las denuncias formales e
informales presentadas ante el Coordinador antidiscriminaciéon del NMED
en virtud de los estatutos federales antidiscriminacién o demas denuncias
investigadas de forma independiente por el NMED con el fin de identificar
y abordar cualquier problema sistematico o patron.

f) Informar y aconsejar al personal del NMED sobre las obligaciones del NMED
de cumplir los estatutos federales antidiscriminacion y desempenarse como
un recurso en dichos asuntos.

g) Garantizar que los denunciantes cuenten con informacién actualizada
sobre el progreso de sus denuncias por discriminacion presentadas ante el
NMED en virtud de los estatutos federales antidiscriminacion y que se les
informe inmediatamente cualquier determinacién tomada.

h) Evaluar de forma periodica la eficacia de los esfuerzos del NMED para
prestar servicios, recursos, beneficios y participacion en las actividades o
los programas del NMED, sin perjuicio de raza, origen nacional, color, sexo,
discapacidad, edad o previa oposicion a la discriminacion.

i) Garantizar la capacitacion adecuada en los procesos formales e informales
disponibles para resolver las denuncias presentadas en virtud de los
estatutos federales antidiscriminacién.

j) Proporcionar o procurar los servicios adecuados para garantizar que
los empleados del NMED se capaciten de manera apropiada sobre los
procedimientos y las politicas antidiscriminaciéon y la naturaleza de las
obligaciones federales antidiscriminacion.

4. El Coordinador antidiscriminacion no tendra otras responsabilidades que creen
conflicto de intereses (p. €]., desempenarse como Coordinador antidiscriminacion
y asesor legal del NMED o como representante en asuntos sobre derechos civiles).

S. En el transcurso de los 30 dias posteriores a la fecha de entrada en vigencia de este
Acuerdo, el NMED designara un Coordinador antidiscriminacion y proporcionara el
aviso publico correspondiente segin se especifico anteriormente.
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6. En el transcurso de los 30 dias posteriores a la designacion del Coordinador
antidiscriminacion, el NMED reenviara a la ECRCO evidencia de que sus
responsabilidades se han incluido en la declaraciéon de obligaciones del actual
Coordinador y que dicho Coordinador ha aceptado las responsabilidades.

G. Participacion publica

1. El NMED comprende que la participacion publica significativa consiste en informar,
consultar y trabajar con comunidades afectadas y posiblemente afectadas en varias
etapas del proceso de toma de decisiones sobre el medio ambiente con el fin de
abordar sus necesidades. Consulte la Guia de participacion publica de la ECRCO de
la EPA incluida en el titulo 71 de las FR 14,207, 14,210(21 de marzo de 2006). Por lo
tanto, el NMED se asegurara de que su proceso de participacion publica esté
disponible para todas las personas, sin perjuicio de su raza, color, origen nacional
(incluso aquellos con dominio limitado del inglés), edad, discapacidad y sexo.

2. El NMED desarrollara e implementara una politica de participacion publica que
le exigira al NMED crear o llevar a cabo cada etapa enumerada desde la (a) hasta
la (i) a continuacion, cada vez que se involucren en una accién que desencadene
el proceso de participacion publica:

a) Un resumen del plan de accién del Receptor para abordar las necesidades
y los problemas de la comunidad

b) Una descripcién de la comunidad!® (incluso la demografia, la historia
y el contexto)

c¢) Una lista de contactos de los funcionarios del organismo, incluidos los
numeros de teléfono y los correos electrénicos, para permitir que el publico
se comunique por teléfono o Internet

d) Un plan de accion detallado (actividades de participacion) que el Receptor
llevara a cabo para abordar los problemas

e) Un plan alternativo para eventos inesperados

f) Los lugares donde se llevaran a cabo las reuniones publicas (se debe
considerar la disponibilidad y los horarios del transporte publico)

g) Los nombres de los contactos para obtener servicios de asistencia linglistica
para personas con dominio limitado del inglés, que incluyen la traduccion
de documentos o intérpretes para las reuniones

h) Contactos de los medios locales correspondientes (en funcién de la cultura
y las necesidades linguisticas de la comunidad)

i) La ubicacion del centro de informacion

16 Para identificar a los participantes clave de la comunidad afectada, el receptor se esforzara por crear
asociaciones con entidades publicas y privadas con el fin de compartir informacién, ademas de esforzarse por
compartir informacion en su sitio web y a través de medios de comunicacion estandar. Dicha informacion
compartida debera incluir las comunidades en la zona geografica pertinente a la actividad permitida, aquellas
personas que han previamente expresado un interés en la toma de decisiones sobre el medio ambiente, las
organizaciones de justicia ambiental, instituciones y organizaciones religiosas, la administracién publica, los
departamentos legales y de salud de universidades y facultades, gobiernos tribales y organizaciones de
servicio a la comunidad pertinentes.
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3. En el transcurso de los 60 dias posteriores a la fecha de entrada en vigencia de
este Acuerdo, el NMED reenviara a la ECRCO un anteproyecto definitivo sobre el
proceso o los procedimientos de participacion publica para su revision. La EPA
evaluara el anteproyecto sobre el proceso o los procedimientos, y proporcionara
sus comentarios en el transcurso de los 60 dias posteriores a su recepcion.

H. Plan del NMED para garantizar el acceso de personas con dominio limitado del inglés

1. EINMED desarrollara, publicara e implementara procedimientos por escrito para
garantizar el acceso significativo a todas las actividades y programas del NMED
por parte de todas las personas, incluso acceso gratuito para individuos con
dominio limitado del inglés e individuos discapacitados.

2. El NMED llevara a cabo el analisis correspondiente descrito en la Guia para
individuos con dominio limitado del inglés de la EPA establecido en el titulo 69 de
las FR 35602 (25 de junio de 2004) y http:/ /www.lep.aov con el fin de determinar
qué servicios de idioma pueden ser necesarios para garantizar que los individuos
con dominio limitado del inglés participen de manera significativa en el proceso.
El NMED debera desarrollar un plan de acceso al idioma de acuerdo con los
detalles indicados en el médulo de capacitacion de la ECRCO para individuos con
dominio limitado del inglés. http:/ /www.epa.gQv/civilriBhts /iepaccess.htm

3. En el transcurso de los 60 dias posteriores a la fecha de entrada en vigencia
de este Acuerdo, NMED reenviara a la ECRCO un anteproyecto definitivo de los
procedimientos por escrito con el fin de garantizar el acceso significativo a todas las
actividades y programas de NMED por parte de todas las personas, incluso el acceso
por parte de individuos con dominio limitado del inglés e individuos discapacitados.
La ECRCO revisara los procedimientos del anteproyecto y proporcionara sus
comentarios en el transcurso de los 60 dias posteriores a su recepcion.

L Plan del NMED para garantizar el acceso de personas discapacitadas:

1. E1 NMED proporcionara de manera gratuita servicios y recursos auxiliares
adecuados, lo que incluye, p. €j., intérpretes calificados para individuos que sean
sordos o que sufran dificultades auditivas, y para otros individuos si fuera
necesario, con el fin de garantizar la efectiva comunicacién o una oportunidad
equitativa para participar de manera absoluta en los beneficios, las actividades,
los programas y los servicios proporcionados por el NMED de forma oportuna y
de manera que proteja la privacidad y la independencia del individuo.

2. En el transcurso de los 60 dias posteriores a la fecha de entrada en vigencia de
este Acuerdo, el NMED reenviara a la ECRCO un anteproyecto definitivo de los
procedimientos por escrito con el fin de garantizar el acceso significativo a todas
las actividades y programas del NMED por parte de los individuos discapacitados.
La ECRCO revisara los procedimientos del anteproyecto y proporcionara sus
comentarios en el transcurso de los 60 dias posteriores a su recepcion.
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Iv.

J. Capacitacion

i Enel transcurso de los 120 dias posteriores a la fecha de entrada en vigencia de
los documentos indicados en este Acuerdo, lo que incluye el cumplimiento de los
requisitos de un Coordinador antidiscriminacion, un Aviso antidiscriminacion,
los procedimientos de reclamacién y los procedimientos o procesos de
participacion publica, el NMED certificara que todo el personal correspondiente
haya recibido capacitaciéon sobre estos procesos y procedimientos, y sobre la
naturaleza de las obligaciones federales antidiscriminacioén.

ii. En el transcurso de los 90 dias posteriores a la firma de este Acuerdo, el
NMED reenviara a la ECRCO el plan que el NMED llevara a cabo para garantizar
que dicha capacitacion sea parte habitual de la capacitacién anual o de
actualizacion para el personal correspondiente.

DISPOSICIONES GENERALES

En consideracion de la implementacion por parte del NMED de los convenios

y acciones descritos en la seccion III del presente Acuerdo, la EPA finalizara su
investigacion de la denuncia n.° 09R-02-R6 y no emitira una decisién que incluya
hallazgos sobre el fundamento de la denuncia.

. A solicitud, la EPA proporcionara asistencia técnica al NMED respecto de las

obligaciones sobre derechos civiles mencionadas previamente.

. La EPA evaluara y proporcionara comentarios sobre la documentaciéon presentada

por el NMED que demuestre la finalizacién de cada compromiso (p. ej,, evidencia
sobre la publicaciéon de la designacion del Coordinador antidiscriminacion) y
brindara una evaluacion sobre si la documentacion cumple dicho compromiso.

. E1 NMED informara la finalizacién de cada compromiso identificado en virtud de

la seccion III de acuerdo con los plazos estipulados en la seccion III por correo
certificado al Director, a la Oficina Externa de Cumplimiento de Derechos Civiles
de la EPA (c6digo postal 23104), 1200 Pennsylvania Avenue N.W., Washington
D.C. 20460, en el transcurso de los 30 dias posteriores a la finalizacion por parte
del NMED de cada compromiso.

. La EPA supervisara la implementacion de los compromisos estipulados en este

Acuerdo con el fin de garantizar que se implementen de manera absoluta.
Cuando se cumplan los términos de este Acuerdo, la EPA emitira una carta para
documentar el cierre de su supervisién en la denuncia n.° 09R-02-R6 y el cierre
de la denuncia a partir de la fecha de dicha carta.

CALCULO DEL TIEMPO Y AVISOS

Segun se utiliza en este Acuerdo, el término "dias" significara un dia corrido.
Cuando se calcule un periodo de tiempo conforme al presente, en el caso en que
el altimo dia sea un sabado, un domingo o un feriado nacional, el periodo
transcurrira hasta el cierre del dia laboral del siguiente dia habil.
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B. Las notificaciones de los documentos exigidas por este Acuerdo se haran de
forma personal, por correo certificado con acuse de recibo o mediante cualquier
servicio de entrega comercial confiable que proporcione una verificacion de la
entrega por escrito.

C. Los documentos presentados por el NMED a la EPA deberan enviarse al Director,
a la Oficina Externa de Cumplimiento de Derechos Civiles de la EPA (c6digo
postal 23104), 1200 Pennsylvania Avenue N.W., Washington D.C. 20450.

D. Los documentos presentados por la EPA ante el NMED deberan enviarse al
Secretario de Gabinete, Departamento Ambiental del Estado de Nuevo México,
Harold Runnels Building, 1190 St, Francis Dr., Suite N4O50, Santa Fe, NM,
87505, o al servicio postal de los Estados Unidos, Secretario de Gabinete,
Departamento Ambiental de Nuevo México, P.O. Box 5469, Santa Fe, Nuevo
México 87502.

VIGENCIA DEL ACUERDO

A. E1 NMED comprende que al firmar el presente Acuerdo, acepta proporcionar
datos y demas informacion de manera oportuna de acuerdo con los requisitos de
informe de este Acuerdo. Ademas, el NMED comprende que durante la supervision
de este Acuerdo, si fuera necesario, la EPA puede visitar al NMED, entrevistar al
personal y solicitar datos o informes adicionales que sean necesarios para que la
EPA determine si el NMED ha cumplido con los términos de este Acuerdo y que
cumple las reglamentaciones de la EPA que implementan los requisitos federales
antidiscriminacion en el titulo 40 del CFR, parte 7, que son los asuntos por tratar
en este caso.

B. El NMED entiende que la EPA finalizara su supervision de este Acuerdo cuando
esta determine que el NMED ha implementado de manera absoluta este Acuerdo
y que el incumplimiento de cualquier término de este Acuerdo podra causar la
reapertura de la investigacion por parte de la EPA.

C. Si alguna de las Partes desea modificar alguna porcion del Acuerdo debido al
cambio de algunas condiciones que imposibilita el cumplimiento, o debido a una
modificacion material de las autoridades o algtn programa del NMED, o por
algin otro buen motivo, la Parte que solicita la modificacién debera notificar
de inmediato a la otra parte por escrito, y debera describir los hechos y las
circunstancias que justifican la modificacion propuesta. Toda modificacion a
este Acuerdo entrara en vigencia solamente mediante un acuerdo por escrito
celebrado entre el Director del NMED y el Director de la EPA.

D. Este Acuerdo constituye el Acuerdo completo entre el NMED y la EPA respecto de
los asuntos abordados en el presente, y ninguna declaracién, promesa o acuerdo
realizado por cualquier otra persona debera interpretarse que modifica cualquier
compromiso o término de este Acuerdo, a excepciéon de las disposiciones
especificamente acordadas por el NMED y por la EPA de acuerdo con las
disposiciones de la seccién VI. parrafo c que antecede.
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E. El presente Acuerdo no afecta la responsabilidad continua de del NMED
de cumplir con el titulo VI o demas leyes federales antidiscriminacion y las
reglamentaciones de la EPA estipuladas en el titulo 40 del CFR, parte 7, hasta
§ 7.85, y tampoco afecta la investigacion por parte de la EPA de ninguna
denuncia del titulo VI o ninguna otra denuncia de derechos civiles federales
ni aborda ninglin otro asunto que no esté cubierto por este Acuerdo.

F. La fecha de entrada en vigencia de este Acuerdo es la fecha en la que ambas
Partes hayan firmado el Acuerdo. Este Acuerdo puede firmarse en varios
ejemplares. El Secretario de Gabinete, en calidad de oficial del NMED, tiene la
facultad de celebrar el presente Acuerdo a los fines de realizar las actividades
enumeradas en estos parrafos. La Directora de la ECRCO tiene la facultad para
celebrar el presente Acuerdo.

En representacion del Departamento ambiental de Nuevo México.

w207 D A ri 0/1/17

Butch Tongatc (Fecha)
Secretario-Persona

En representacion de la Agencia de Proteccion Ambiental

% Enero 19, 2017
A e

——

Lilian S. Dorka (Fecha)

Directora
Oficina Externa de Cumplimiento de Derechos Civiles
Oficina del Abogado General
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